Overview

This section of the Practice Kit aims to provide you with the legal and policy-based framework to
effectively advocate for a District of Columbia foster care involved youth who experiences mental illness.
This section will provide you with the relevant statutory provisions, District of Columbia Child and
Family Services Agency policies, regulations, and discuss the issue of administration of psychotropic
medication to youth in foster care.
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CLC Resource Guide

¢ D.C. Code § 4-1303.03(e)

o All children in the custody of the D.C. Child and Family Services Agency (CFSA) shall,
insofar as it is not inconsistent with a court order, receive a behavioral health screening
within 30 days of initial contact with CFSA or a placement disruption.

o CFSA has a responsibility to identify children who have been or may become victims of
sex trafficking.

o CFSA is required to connect all children in need of behavioral health services to an
appropriate service.

o CFSA is required to provide the behavioral health resource guide for parents and legal
guardians and the behavioral health resources guide for youth to families of children in
CFSA custody.

¢ D.C. Code § 4-1303.05

o When CFSA has physical custody of a child, it may:

¢ Authorize an outpatient psychiatric evaluation or emergency outpatient
psychiatric treatment at any time; and

¢ Authorize non-emergency outpatient psychiatric treatment when reasonable
efforts to consult the parent have been made but a parent cannot be consulted.

1. The points included are key excerpts from the referenced statutory provisions. Statutes may be
accessed in their entirety by following the included hyperlinks.
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¢ Policy: Initial Evaluation of Children’s Health (Effective September 1, 2011)
o The initial mental/behavioral health screening shall occur within 30 days of the youth
entering care if the youth is older than one year.

¢ The initial mental/behavioral health screening shall be the standardized
mental health screening administered by the Department of Mental Health
Specialist co-located at CFSA.

* Depending on the age of the child, participation by the birth parent or legal
guardian may be required.

o For children who are newly entering care and their initial placement is an out-of-home
facility, a preliminary mental health screen by a qualified mental health practitioner
shall be conducted within three business days of admission. An evaluation and
assessment including the standardized mental health screening shall be completed
within 15 calendar days unless the youth has been previously evaluated in the past 30
days.

o For youth previously placed in another facility, a written plan for providing effective
mental health services should be developed and a new mental health screen or
evaluation, if required, should be completed within seven calendar days.

o The mental health screening should include the following:

* A mental and behavioral health screening conducted by a qualified mental
healthcare provider.

e A list of the child or youth’s strengths.

e A referral for additional testing and assessment, if clinically indicated.

¢ Policy: Medical Consents (Effective February 23, 2011)

o When CFSA has physical custody of a child or youth during the 72-hour period prior
to the initial hearing, CFSA may consent to the following (among other things) without
first obtaining consent from the parent or legal guardian:

¢ OQutpatient psychiatric evaluation
* Emergency outpatient psychiatric treatment

o When CFSA has physical custody of a child or youth during the 72-hour period prior
to the initial court hearing, CFSA may consent to the following when reasonable efforts
to obtain the parent or legal guardian’s written consent have been made but has been
unsuccessful:

* Non-emergency outpatient psychiatric treatment

o CFSA can consent to routine medical care once it has been granted legal custody of the
child by the court. However, CFSA may not consent to non-routine medical care
including the administration of psychotropic medication.

o CFSA may file a motion seeking the court’s leave to obtain non-routine psychiatric
treatment when a parent refuses or is unable to consent to such care. This includes the
administration of psychotropic medication.

o Youth ages 16 to 18 are permitted by law to consent for mental health treatment,
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https://cfsa.dc.gov/sites/default/files/dc/sites/cfsa/publication/attachments/Program%20-%20Initial%20Evaluation%20of%20Children%27s%20Health%20%28final%29%28H%29_3.pdf
https://cfsa.dc.gov/sites/default/files/dc/sites/cfsa/publication/attachments/Program%20-%20Medical%20Consents%20%28Feb%202015%29_0.pdf

although the Department of Mental Health is not required to accept such consent.
Minors ages 16 and older who are receiving inpatient psychiatric treatment, may
consent to the administration of psychotropic medication absent the parent’s consent in
the following circumstances:

e The minor’s parent or legal guardian is not reasonably available to make a
decision regarding the administration of psychotropic medication, the
treating physician has determined the child has capacity to consent, and the
physician has determined such medications are clinically appropriate;

*  When requiring consent of the minor’s parent or legal guardian would have
a detrimental effect on the minor, and a determination is made by both the
treating physician and a non-treating psychiatrist (who is not an employee of
the provider) that the minor has capacity to consent and that psychotropic
medications are clinically appropriate;

*  When the minor’s parent or legal guardian refuses to give such consent and a
determination is made by both the treating physician and a non-treating
psychiatrist who is not an employee of the provider that the minor has
capacity to consent and that such medications are clinically indicated.

Consent of the parent or guardian is required for the administration of psychotropic
medication on an outpatient basis. If the parent or legal guardian either cannot be
located or refuses medication contrary to the best interest of the child, the assigned
social worker shall follow the procedures outlined above for when medication may be
administered absent a parent’s consent.

If a parent or legal guardian has relinquished their rights or had their parental rights
terminated, CFSA shall act as the legal guardian of the child and may consent until the
child is adopted. CFSA’s medical director or designee within OCP (now called the
Office of Well-Being) is designated to provide consent. Social workers cannot act as the
designee unless specifically authorized by the medical director in writing.

¢ Policy: Medication Administration and Management (Effective March 31, 2012)

O

O

Social workers should make efforts to engage parents and legal guardians to
participate in the youth’s routine medical care. Although consent is not required for
routine medical treatment, best practice dictates that
Absent an order from the court, a youth’s parent or legal guardian must provide
consent for non-routine treatment in accordance with the Medical Consent policy
linked and described previously in this Resource Guide.
When a youth has completed the pre-placement or replacement screening at Healthy
Horizons, the nurse practitioner shall provide the placing social worker with any
prescribed medications for the child.
¢ The social worker shall receive the Cleared for Placement Authorization Form
that includes dosage, frequency, modes of administration, directions for use,
and refills. The social worker shall then provide this information to the
caregiver. The caregiver should request the same information from the
health care professional at all subsequent appointments.
¢ The social worker shall encourage the caregiver to call the Healthy Horizons
24 hour number at 202-727-8096 with any medical questions or concerns.
* The caregiver shall administer medications in accordance with medical
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instructions.

¢ Caregivers shall supervise through observation or verbal confirmation the
self-administration of medication by youth who have been given permission
by their healthcare provider to self-administer medication.

All medications, including over-the-counter ones, should be kept in their original
containers and brought to all medical appointments.
For youth residing in congregate care facilities or in independent living programs, a
licensed health care professional shall administer medications unless a physician has
authorized facility staff to administer medications or the youth has been authorized by
a physician to self-administer medication. The following guidelines apply:
¢ The parent or legal guardian must consent unless the youth is over age 18.
¢ Parental consent is not required for youth in independent living
programs if CFSA has made reasonable efforts to obtain consent
from the parents to no avail.

* All staff supervising a youth’s administration of medication shall be
adequately and properly trained

* The staff shall be responsible for providing the youth with training
concerning proper self-administration of medication and ensure self-
administration in compliance with the prescription guidelines.

* The facility shall document the administration of the prescription medication
and notify the health care professional and record significant changes in the
youth’s behavior or health.

* Medication shall be administered in a confidential way.

If psychotropic medication is recommended by the treating psychiatrist, the social
worker shall immediately notify and inform the birth parents or legal guardian as well
as the youth’s caregiver(s) and nurse care manager (if assigned). The social worker,
treating psychiatrist, caregiver, and nurse care manager shall engage in information
sharing regarding the treatment plan, including effectiveness, progress, and potential
side effects of the medication on the diagnosed condition.

¢ Consent to administer psychotropic medication is required in accordance
with CFSA’s Medical Consents policy, which is linked above.

* Youth in care shall be re-evaluated for their mental health status and
condition monthly or at each time psychotropic medication is to be refilled.

* The social worker shall notify the team of any changes to the youth’s
medication.
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¢ 22-A DCMR § 3500, et seq.: Child Choice Provider Certification Standards

o These regulations set the standards to which a Child Choice Provider (CCP) in the
District of Columbia is held. Additionally, base requirements to be designated a CCP and
maintain that designation are delineated. Finally, the services to be offered by CCPs are
enumerated.

¢ 22-A DMCR § 3600, et seq.: Child Choice Providers — Specialized Services and Reimbursement
Rates

o These regulations establish the specialized services to be offered by CCPs and the rates at
which the District of Columbia government will reimburse providers for the provision of
each service.
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In re G.K., 993 A.2d 558 (D.C. 2010)

¢ In this case, the District of Columbia Court of Appeals provides clarity to the issue of
the administration of psychotropic medication absent a parent or legal guardian’s
consent. The full opinion is included in the pages after this Resource Guide.

Sample Motion Requesting Court Authorization to Administer Psychotropic Medication
Absent Parent’s or Legal Guardian’s Consent

¢ This sample motion is included immediately after the In re G.K. decision in this section
of the Practice Kit. It is written from the guardian ad litem’s perspective.

CFSA Psychotropic Medication Quick Reference Guide

¢ This Quick Reference Guide summarizes the lengthier CFSA policies included
previously in this Resource Guide. It addresses the following topics:

*  When administration of psychotropic medication is appropriate

¢ How psychotropic medication should be administered and managed

Making Healthy Choices: A Guide on Psychotropic Medications for Youth in Foster Care

¢ This guide is written for an adolescent and teen audience. It discusses five major points
including the following: (1) Recognizing you need help; (2) Knowing your rights and
who can help; (3) Considering your options; (4) Making your decision on whether or
not to use psychotropic medication as a treatment option; (5) maintaining mental
health treatment.

Research Brief: Psychotropic Medication Use by Children in Child Welfare

¢ This research document is produced by the National Survey of Child and Adolescent
Well-Being identifies elevated levels of psychotropic medication use in foster children
compared with children in the general population. It also highlights rises in
polypharmacy, dosage levels higher than support by the research evidence, and rising
use of psychotropic medication in young children.

¢ The document also calls for better oversight of psychotropic medication use in foster
children, better coordination of care across child service sectors, better access to
nonpharmacological behavioral treatments, and increased use of evidence-based
mental health screening, assessment, and treatment.

¢ Practice & Policy Brief: Psychotropic Medication and Children in Foster Care: Tips for

Advocates and Judges

¢ This guide is published by the American Bar Association’s Center on Children and the
Law. It focuses on the penumbra of issues related to childhood mental illness and the
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prescribing of psychotropic medications to address these illnesses. Specific topics
addressed are:

* The role of medication in healing

¢ Common child and adolescent diagnoses

¢ Diagnoses in infants, toddlers, and preschoolers

* A multimodal approach to managing mental health disorders in children

* A breakdown of the general categories of psychotropic medications, the
symptoms they target, and common side effects

* Benefits and drawbacks of psychotropic medications

¢ Psychotropic medication use in children, adolescents, infants, toddlers, and
preschoolers

¢ Black box warnings
* Best practices for prescribing psychotropic medications

* Questions judges and attorneys should ask related to psychotropic
medication

¢ Information Memorandum: Promoting the Safe, Appropriate, and Effective Use of
Psychotropic Medication for Children in Foster Care

This memorandum was issued by the Administration for Children and Families of the
United States Department of Health and Human Services on April 11, 2012. It discusses
the increased rates of prescription of psychotropic medication to foster care involved
youth and the ways in which local, state, and tribal governments may move to address
this phenomenon. Specifically, the memorandum discusses how the Fostering
Connections to Success and Increasing Adoptions Act of 2008 (P.L. 110-351) and the
Child and Family Services Improvement and Innovation Act (P.L. 112-34) have
provided additional avenues for monitoring, oversight, and coordination to address
the issues polypharmacy, overdosing, and the prescribing of psychotropic medications
to young children.

¢ Limiting Psychotropic Medication and Improving Mental Health Treatment for Children in

Custody

This article, published by the American Bar Association Center on Children and the
Law discusses the over-prescription of psychotropic medications for court-involved
children and argues that use of alternative therapies must precede or accompany use of
psychotropic medications in children and youth in custody. The article encourages
child welfare advocates to do the following to better represent their client’s interest(s):

* Advocate for alternative treatments and supports
* Advocate for strengthened administration and oversight protocols
¢ Seek training and education

e Ask questions

db'S )
CH'LDREN'S

LAW CENTER


https://www.acf.hhs.gov/sites/default/files/cb/im1203.pdf
https://www.acf.hhs.gov/sites/default/files/cb/im1203.pdf
https://www.americanbar.org/groups/child_law/resources/child_law_practiceonline/child_law_practice/vol-35/april-2016/limiting-psychotropic-medication-and-improving-mental-health-tre.html
https://www.americanbar.org/groups/child_law/resources/child_law_practiceonline/child_law_practice/vol-35/april-2016/limiting-psychotropic-medication-and-improving-mental-health-tre.html

Inre G.K., 993 A.2d 558 (2010)

993 A.2d 558
District of Columbia Court of Appeals.
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District of Columbia, Appellant.

No. 09—FS—510.
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Argued Oct. 27, 2009.

Decided April 22, 2010.

Synopsis

Background: District of Columbia filed motion for
emergency hearing concerning need for psychotropic
medication for minor child that had been committed
to legal custody of Child and Family Services Agency
(CFSA). Following hearing, the Superior Court, Nan
R. Shuker, J., entered order directing CFSA to assume
responsibility for deciding whether to authorize inpatient
psychotropic medication for child. District appealed.

Holdings: The Court of Appeals, Blackburne—Rigsby, J.,
held that:

[1] as a matter of first impression, CFSA lacked
authorization to provide consent for administration of
medication, and

[2] trial court should have determined whether medication
was in child's best interest rather than delegating
determination to CFSA.

Reversed.

Attorneys and Law Firms

*559 Stacy L. Anderson, Assistant Attorney General,
with whom Peter J. Nickles, Attorney General for the
District of Columbia, Todd S. Kim, Solicitor General, and
Donna M. Murasky, Deputy Solicitor General, were on
the brief, for appellant District of Columbia.

Rosalind W. Johnson, appointed by this court, filed a brief
for appellee M.K.L.

Stephen L. Watsky, Washington, DC, appointed by this
court, for appellee L.L., filed a statement in lieu of brief,
adopting the briefs of appellant District of Columbia and
appellee M.K.L.

Jonathan M. Krell, Guardian Ad Litem, for appellee G.K.

Kenneth H. Rosenau for amicus curiae Children's
National Medical Center.

Before GLICKMAN, FISHER, and BLACKBURNE-
RIGSBY, Associate Judges.

Opinion
BLACKBURNE-RIGSBY, Associate Judge:

In this matter, the District of Columbia challenges a May
12, 2009, Family Court order (the “Order”) that directed
the District of Columbia Child and Family Services
Agency (“CFSA”) to assume responsibility for deciding
whether to authorize inpatient psychotropic medications
for a child who had been committed to its legal custody.
We note at the outset that this is a case of first impression;
never before have we been asked to decide who has the
authority to provide consent for the administration of
psychotropic medication to neglected children. While our
immediate task is to analyze the relevant statutes and
determine whether the Order at issue was a proper exercise
of the Family Court's authority, in doing so, we also hope
to provide some guidance for Family Court judges who
may face similar circumstances in future cases.

The District argues that CFSA is without statutory

authority to authorize non-emergency1 psychotropic
medications for a child in its legal custody and that the
trial judge erred in this case by attempting to delegate a
discretionary judicial function. For the reasons discussed
more fully below, we agree with the District and reverse
the Order at issue here. Before we reach our legal
analysis, though, we first outline the relevant factual and
procedural background leading up to the Family Court's
May 12, 2009, Order.

I. Background

Appellee G.K. was born on March 18, 1998. His mother
is (appellee) M.K.L. and *560 his father is (appellee)
L.L. CFSA removed G.K. and his five siblings from their
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mother's care when G.K. was twenty-one months old.
The District filed a petition alleging that G.K. was a
neglected child because his mother was unable to perform
her parental responsibilities, due to substance abuse and
mental illness, and he had been abandoned by his father.
On April 26, 2000, M.K.L. stipulated that her six children
were neglected.

G.K. stayed briefly with his father, under the protective
supervision of the court, but that order was revoked
less than four months after it had been entered. At the
permanency review hearing on November 1, 2001, the

original trial judge 2 decided that G.K.'s permanency goal
should be guardianship with his paternal aunt, T.G. In
April 2002, G.K. and two of his brothers were placed
in foster care with the A.s while efforts were made to
license T.G.'s home for foster care. G.K. and his brothers
all had special educational, behavioral, and emotional
needs; but G.K.'s were especially severe. On June 28, 2002,
nearly nine months after G.K.'s permanency goal had
been changed to guardianship with T.G., his case was

transferred to another trial judge 3 because she had case

responsibility for two related children. 4

At the permanency review hearing on July 29, 2002,
the trial judge set aside G.K.'s permanency goal
of guardianship and changed his and his brothers'
permanency goals to reunification with their mother
(appellee M.K.L.), who apparently had been “making
substantial steps toward reunification.” However, four
months later, the trial judge again changed G.K.'s
permanency goal to adoption, noting that he had been
removed from his home three years earlier.

In August 2003, G.K. underwent a court-ordered
psychiatric evaluation and was diagnosed both
with Attention Deficit Hyperactivity Disorder and
Oppositional Defiant Disorder. The trial judge ordered
that G.K. undergo another mental health evaluation
because of his on-going behavioral problems. Before the
doctor could complete his evaluation, however, G.K. was
hospitalized at the Psychiatric Institute of Washington
(“PIW”) on an emergency basis because he was exhibiting
psychotic behaviors. In 2004, at six years old, G.K. was
diagnosed as suffering from Bipolar Disorder.

October 14, 2004,
filed

In anticipation of the court's

permanency hearing, the parties statements

regarding their preference for G.K.'s permanent
placement. G.K.'s mother, M.K.L., who had since
married and moved to North Carolina, indicated that
she would like to see G.K. placed with either the G.s (as
in T.G., G.K.'s paternal aunt) or the A.s (G.K.'s then-
foster family). G.K.'s father, CFSA, and the District all
expressed a preference for the G.s. G.K.'s father also filed
a written statement of intent to consent to any future
adoption petition filed by the G.s. At the October 14,2004,
permanency hearing, the trial judge indicated that G.K.
and his brothers would be placed with the G.s and the boys
moved to the G.s' home before the Christmas holidays that
year.

At the May 3, 2005, permanency hearing, G.K.'s mother
executed a written consent to his adoption by the G.s, and
on July 28, 2005, the G.s filed petitions to adopt G.K.
and his brothers. Although no final decree of adoption
terminating parental rights had been entered by the court
at *561 the time, the trial judge noted that both parents
had previously consented to the adoptions and reasoned:
“[ulnder D.C. law, more than thirty days have lapsed since
their consents, which makes such consents irrevocable.
Accordingly, there are no longer intact biological parental
rights for the purposes of medical, mental health and

education issues.” >

On November 16, 2006, G.K.'s school contacted his social
worker and recommended that G.K. be assessed for
hospitalization because, in the school's view, his behavior
had “significantly deteriorated” in the previous few days.
Ms. G. took G.K. to a hospital in Virginia the following
day and his social worker executed the paperwork to have
him admitted for psychiatric treatment. On November
21, 2006, G.K.'s guardian ad litem (“GAL”) filed a
motion for a psychiatric screening pursuant to D.C.Code
§ 16-2315, requesting a court order authorizing inpatient
hospitalization. The GAL objected to G.K.'s admission
to the Virginia hospital because it had been authorized
by his social worker; the GAL argued that G.K.'s social
worker was not his “guardian” and thus had no authority
under D.C. law to admit him for inpatient treatment. The
trial judge agreed and issued an order directing the social
worker to sign discharge papers for G.K., return him to
the District, and have him admitted to a District facility
for a twenty-one day psychiatric evaluation pursuant to
D.C.Code § 16-2315.
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G.K. was eventually discharged from the Virginia hospital
on November 30, 2006, and transported to PIW;
approximately two weeks later, the trial judge extended
G.K.'s inpatient hospitalization for an additional twenty-
one days. On December 11, 2006, PIW recommended
that G.K. be placed in a residential facility for further
treatment. On December 20, 2006, the trial judge issued an
order directing that G.K. remain at PIW for mental health
treatment pursuant to D.C.Code § 16-2320(a)(4) pending
his transfer to a residential treatment facility.

In early 2007, G.K. was accepted into the Pines
Residential Treatment Center (the “Pines”) in Virginia.
On March 7, 2007, the District filed a motion seeking
G.K.'sdischarge from PIW and his placement at the Pines.
G.K. was admitted on April 5, 2007, and he stayed at the
Pines for approximately sixteen months. During this time,
the G.s finalized their adoption of G.K.'s brothers but
decided not to adopt G.K. Because CFSA was unable to
identify another family resource for G.K., it contacted his
former foster parents, the A.s, who expressed an interest in
caring again for G.K. and began visiting him at the Pines
in early 2008. By this point, G.K. was almost ten years
old. Also during G.K.'s stay at the Pines, on July 15, 2008,
the trial judge issued an order prohibiting contact between

G.K. and his birth mother, appellee M.K.L. 6

On July 25, 2008, G.K. was discharged from the Pines and
placed in therapeutic foster care with the A.s. On August
8, 2008, the District filed a motion seeking to terminate
the parental rights (“TPR”) of G.K.'s birth parents,
M.K.L. and L.L. After M.K.L. made an appearance
at the September 9, 2008, permanency review hearing,
however, the trial judge directed the agency to explore
placing G.K. with M.K.L. and his maternal aunt. But
adoption remained G.K.'s permanency goal after CFSA
determined that neither G.K.'s *562 mother nor his aunt
were suitable placements.

In early 2009, G.K.'s behavior worsened and there was
concern that he was not taking his medication. At the
April 14, 2009, permanency review hearing, G.K.'s social
worker explained that the A.s were unsure about adopting
him because of the questions regarding his long-term
prognosis. In addition, the District noted that it had
filed the TPR motion because the A.s were reluctant to
proceed with the adoption before G.K. was legally free for
adoption. The District urged the court to move forward
on the TPR motion (which had been filed eight months

earlier) because G.K. was already twelve years old by this
point and he needed a permanent placement. But the trial
judge declined to proceed on the TPR motion, expressing
concern that the concomitant appeal to this court would

unduly delay permanency for G.K. 7

Six days later, on April 20, 2009, the A.s transported G.K.
to Children's National Medical Center (“Children's™)
because his behavior was uncontrollable. Based upon the
hospital's recommendation, the District filed a motion
on April 22, 2009, requesting another twenty-one day
inpatient mental health evaluation for G.K. and the trial
judge issued an order granting the request.

On May 4, 2009, the District filed a motion for
an emergency hearing concerning G.K.'s need for
psychotropic medications. The District reported that
Children's had contacted G.K.'s mother, M.K.L., seeking
her consent to medicate him, but she declined, reportedly
saying that “God will heal him” and that “he just needs
his mother to get better.” The District asked the Family
Court to hold a hearing to determine whether M.K.L. was
withholding her consent to the psychotropic medication
contrary to G.K.'s best interests. An emergency hearing
was set for the next day.

At the May 5, 2009, hearing, the District argued that
CFSA could not authorize Children's to administer
inpatient psychotropic medications because, by statute,
that authority rested with a child's parents and/or the
court. While CFSA sometimes helps execute certain
paperwork in cases where parental consent is given,
the District argued that CFSA has no legal authority
to override a parent's decision to withhold consent to
psychotropic medications. In a May 5, 2009, order,
the trial judge found that M.K.L. was withholding her
consent contrary to G.K.'s best interests and ordered
Children's to “maintain [G.K.] on his current medication
and titrate the levels ... to therapeutic levels.” The case was
continued for a week, until May 12, 2009.

In its written submission and at the May 12th hearing,
the District maintained its position that only a parent
or the court has the authority to provide consent for
administering inpatient psychotropic medication. The
District argued that such a conclusion was compelled,
inter alia, by a provision in the District of Columbia's
Mental Health Consumers' Rights Protection Act of 2001,
D.C.Code §§ 7-1231.01-.15 (2001), which mandates that
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“a hospital providing inpatient mental health services and
mental health services to a minor under 16 years of age
may not administer psychotropic medication ... without
the consent of a parent or guardian or the authorization
of the court.” D.C.Code § 7-1231.14(c)(1) (2001). The
trial judge disagreed, however, *563 reasoning that the
Mental Health Consumers' Rights Protection Act of 2001
does not apply when a child has been admitted for
inpatient psychiatric treatment pursuant to D.C.Code §

16-2315.8

The trial judge also disagreed with the District's argument
that parents of neglected children retain a constitutional
and statutory residual right to make medical decisions
even after their child has been committed to CFSA's
legal custody. In fact, only a week earlier at the May 5,
2009, hearing, the trial court had specifically criticized

Children's for attempting to contact M.K.L.? Over the
District's objections, the trial judge ordered on May 12,
2009, that “Dr. Gerald [CFSA's Director] shall either
delegate someone in CFSA or maintain the role himself
to make medication decisions, after hearing from doctors
as to what medications are medically appropriate during
[G.K.'s] hospitalization.” Two days after the trial judge
issued the Order, the District filed a notice of appeal
challenging the “unilateral delegation of judicial authority
regarding the administration of psychotropic medications
to an executive branch agency.”

I1. Analysis

[1] As we have noted, statutory construction involves a
“clear question of law” that we review de novo. District of
Columbia v. Morrissey, 668 A.2d 792, 796 (D.C.1995).

By way of background, the Family Court is vested, by
statute, with a wide variety of dispositional alternatives
for children who have been adjudicated as neglected, see
generally D.C.Code § 16-2320 (2008 Supp.), including
the option of transferring “legal custody” of the child
to “a public agency responsible for the care of neglected
children.” D.C.Code § 16-2320(a)(3)(A) (2008 Supp.).
Another subsection of that same statute provides that the
Family Court:

may make such other disposition
as is not prohibited by law and
as the [Family Court] deems to be

in the best interests of the child.
The [Family Court] shall have the
authority to (i) order any public
agency of the District of Columbia
to provide any service the [Family
Court] determines is needed and
which is within such agency's legal
authority; (ii)) order any private
agency receiving public funds for
services to families or children to
provide any such services when the
[Family Court] deems it is in the best
interests of the child and within the
scope of the legal obligations of the
agency.

D.C.Code § 16-2320(a)(5).

While there are several other potentially relevant
statutory provisions (that we discuss *564
detail below), it may be helpful at the outset to
summarize the parties' respective positions because the

in more

fundamental disagreement in this case concerns the proper
interpretation of Section 16-2320. On one hand, the
GAL urges the court to focus on the broad language
of Section 16-2320(a)(5)—that the Family Court “may
make such other disposition as is not prohibited by law”
in accordance with the “best interests of the child”—
and uphold the Order unless we find that it was not
in G.K.'s best interests or that it was “prohibited by
law.” The District, on the other hand, argues that
Section 16-2320(a)(5) cannot be interpreted so broadly
because other statutory provisions clearly demonstrate
that parents (and in some cases the Family Court) have
the exclusive authority to provide consent for a child's
inpatient psychiatric treatment.

In sum, for the reasons explained more fully in Section II.
A., we agree with the District that CFSA does not have the
statutory authority to make decisions about psychotropic
medication for a child in its legal custody. And for the
reasons explained more fully in Section II. B., we conclude
that the Family Court erred in this case when it ordered
CFSA to assume this responsibility.

A. Statutory Framework

In this case, the Family Court transferred “legal custody”
of G.K. to CFSA on January 4, 2001, pursuant to
D.C.Code § 16-2320(a)(3)(A), and CFSA retained legal
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custody of G.K. at all relevant times (including during
his hospitalization at Children's in 2009). The District's
primary argument is that CFSA was without authority
to provide consent for G.K.'s psychotropic medication
because the statutory definition of “legal custody” only
includes the responsibility to provide the minor with
“ordinary medical care.” D.C.Code § 16-2301(21). In
fact, as the District notes, the authority to provide
consent for psychiatric treatment is vested expressly in the
“guardianship of the person of a minor.” D.C.Code § 16—
2301(20). We note that D.C.Code § 16-2301 includes at
least three defined terms that are relevant for our analysis
here.

First, “legal custody” is “a legal status created by [Family
Court] order which vests in a custodian the responsibility
for the custody of a minor....” D.C.Code § 16-2301(21)
(2001). By statute, “legal custody” includes:

(A) physical custody and the determination of where
and with whom the minor shall live;

(B) the right and duty to protect, train, and discipline
the minor; and

(C) the responsibility to provide the minor with food,
shelter, education and ordinary medical care.

Id. (emphasis added). Importantly, the definition also
specifies that legal custody “is subordinate to the rights
and responsibilities of the guardian of the person of the
minor and any residual parental rights and responsibilities.”
Id. (emphasis added).

Second, the phrase “guardianship of the person of a
minor” means “the duty and authority to make important
decisions in matters having a permanent effect on the
life and development of the minor, and concern with his
general welfare.” D.C.Code § 16-2301(20). These duties
and authorities include (but are not limited to):

(A) [the] authority to consent to marriage, enlistment
in the armed forces of the United States, and major
medical, surgical, or psychiatric treatment; to represent
the minor in legal actions and to make other decisions
concerning the minor of substantive legal significance;

*565 (B) the authority and duty of reasonable
visitation (except as limited by [Family Court] order);

(C) the rights and responsibilities of legal custody when
guardianship of the person is exercised by the natural
or adoptive parent (except where legal custody has been
vested in another person or an agency or institution);
and

(D) the authority to exercise residual parental rights and
responsibilities when the rights of his parents or only
living parent have been judicially terminated or when
both parents are dead.

Id. (emphasis added).

And third, the phrase “residual parental rights and
responsibilities” means “those rights and responsibilities
remaining with the parent after transfer of legal
custody or guardianship of the person, including (but
not limited to) the right of visitation, consent to
adoption, and determination of religious affiliation and
the responsibility for support.” D.C.Code § 16-2301(22).

When read together, these definitions draw a clear
distinction between “legal custody” on one hand, and
“guardianship” and “residual parental rights” on the
other hand. Indeed, the definition of “legal custody”
specifies expressly that the rights of one who has
“legal custody” are subordinate to the rights of the
“guardianship of the person of a minor” and any
“residual parental rights.” D.C.Code § 16-2301(21)(C).
Furthermore, whereas one with legal custody has “the
responsibility to provide the minor with ... ordinary
medical care” only, id., the “guardianship of the person of
a minor” has the “authority to consent to ... psychiatric
treatment.” D.C.Code § 16-2301(20). And because the
statutory definition of “guardianship of the person of
a minor” expressly contemplates the possibility that
“legal custody” might be “vested in another person
or an agency,” D.C.Code § 16-2301(20)(C), we must
reasonably infer that “psychiatric treatment” is not within
the realm of “ordinary medical care.” See Morrissey,
supra, 668 A.2d 792, 798 (D.C.1995) (“each provision of
the statute should be construed so as to give effect to all
of the statute's provisions, not rendering any provision

superfluous”). 10 In other words, we conclude that “legal
custody” does not include the authority to provide consent
for psychotropic medications. Id.

While it is undisputed that the Family Court never
appointed anyone in this case to serve as a “guardianship
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of the person of a minor” for G.K., the parties disagree
as to whether the “duties and authorities” enumerated
in the statutory definition for the “guardianship of
the person of a minor,” D.C.Code § 16-2301(20),
remain with the mother, M.K.L., and the father, L.L.,
as “residual parental rights,” or whether they shifted
to CFSA with the transfer of legal custody. We
note that the statutory definition for “legal custody”
includes certain specific rights and duties, whereas the
definition for “residual parental rights” is phrased more
like a “catch-all” provision to include all “rights and
responsibilities remaining with the parent after transfer of
legal custody....” D.C.Code § 16-2301(22). In this case,
because the Family Court transferred legal custody (and
only legal custody) to CFSA, it follows that M.K.L.
and L.L. retained all rights and responsibilities normally
associated with parenthood, except those enumerated in
D.C.Code § 16-2301(21)—and those residual parental
rights necessarily included the “authority to consent to ...
major medical, *566 surgical, or psychiatric treatment,”
D.C.Code § 16-2301(20)(A), since the Family Court had
not appointed someone other than G.K.'s natural parents
to serve as his “guardianship of the person of a minor.”
See Morrissey, supra, 668 A.2d 792, 798 (D.C.1995) (“each
provision of [a] statute should be construed so as to give
effect to all of the statute's provisions, not rendering any
provision superfluous™).

2] Interpreting these key statutory provisions
—D.C.Code §§ 16-2301(21), (22), and (23)—as we
do, we conclude that cfsa was NOT authorized by
statute to provide consent for G.K.'s psychotropic
medication because psychotropic medication is not
“ordinary medical care”; therefore, we hold that decisions
regarding a neglected child's psychotropic medication are
presumptively within the ambit of residual parental rights
—subject to the Family Court's responsibility as parens
patriae to intervene, if necessary, to protect a child's best
interest.

Having determined that CFSA was not authorized by
statute to provide consent for the administration of
G.K.'s psychotropic medication, we nevertheless want to
address briefly one of the District's other, less persuasive
arguments. The District argues that D.C.Code §4-1303.05
provides further support for its position that the Family
Court erred in delegating to CFSA the responsibility
of deciding whether to continue G.K.'s psychotropic

medications. That statute says that when CFSA has
“physical custody” of a child, it may:

(1) Authorize a medical evaluation or emergency
medical, surgical, or dental treatment, or authorize
an outpatient psychiatric evaluation or emergency
outpatient psychiatric treatment, at any time; and

(2) Authorize non-emergency outpatient medical,
surgical, dental or psychiatric treatment, or autopsy,
when reasonable efforts to consult the parent have been
made but a parent cannot be consulted.

D.C.Code § 4-1303.05 (emphasis added). As the District
notes, the Council amended this provision in 2001, and
the only major substantive difference is the addition of the

“outpatient” qualifier regarding psychiatric evaluations

and treatment. !

While this change might otherwise
provide further support for our ultimate conclusion
that “ordinary care” does not include psychotropic
medication, we cannot ignore (as the District does) that
D.C.Code § 4-1303.05 concerns CFSA's authority to

provide medical care for children in its physical custody

(i.e., not “legal custody”). 12 Accordingly, we find this
argument less persuasive and instead rest our holding
upon the statutory analysis discussed above.

*567 We must next consider whether the Family Court
erred in this case when it ordered CFSA to make decisions
about G.K.'s psychiatric treatment.

B. The Family Court's May 12, 2009, Order

[31 We have recognized that people have “a significant
liberty interest in avoiding the unwanted administration
of antipsychotic drugs,” In re Walker, 856 A.2d 579,
586 (D.C.2004), and here, we must determine whether
the May 12, 2009, Order—delegating to CFSA the
responsibility to make decisions about G.K.'s psychiatric
treatment—was a valid exercise of the Family Court's
authority. In this case, M.K.L. instructed Children's
to discontinue G.K.'s psychotropic medications. The
District then petitioned the Family Court for relief
and, over M.K.L.'s objection, the Family Court ordered
CFSA “to make medication decisions, after hearing from
doctors as to what medications are medically appropriate
during [G.K.'s] hospitalization.” In examining whether the
Family Court properly delegated this authority to CFSA,
we begin by analyzing the GAL's arguments in support of
the May 12, 2009, Order.


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2301&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_c155000070793
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2301&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_721e00002e3b1
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2301&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_6a62000089fb7
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2301&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a5e5000088371
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995235726&pubNum=162&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&fi=co_pp_sp_162_798&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_798
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2301&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_6a62000089fb7
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2301&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_721e00002e3b1
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2301&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_03da0000deca6
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES4-1303.05&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES4-1303.05&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES4-1303.05&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005074584&pubNum=162&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&fi=co_pp_sp_162_586&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_586
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005074584&pubNum=162&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&fi=co_pp_sp_162_586&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_586

Inre G.K., 993 A.2d 558 (2010)

As noted above, D.C.Code § 16-2320(a)(5) authorizes
the Family Court generally to “order any public agency
of the District of Columbia to provide any service the
[Family Court] determines is needed and which is within
such agency's legal authority.” Thus, much like the GAL's
argument that the Order should be affirmed because it was
in the best interest of the child and it was not “prohibited
by law,” the GAL similarly posits that the trial judge had
the authority (pursuant to D.C.Code § 16-2320(a)(5)) to
order CFSA “to provide any service” that she deemed
necessary as long as providing that service was “within
[CFSA's] legal authority.” In that regard, the GAL argues
that providing consent for psychotropic medication is a
“service” within CFSA's legal authority because one of
the “functions and purposes” listed in CFSA's enabling
statute is that it shall “[o]ffer[ ] appropriate, adequate, and,
when needed, highly specialized, diagnostic and treatment
services and resources to children and families when
there has been a supported finding of abuse or neglect.”
D.C.Code § 4-1303.01a (b)(7).

The GAL's argument runs afoul of a well-settled rule
of statutory construction, however, because the GAL
fails to account for the more specific provision in
D.C.Code § 16-2320(a)(4). We have made clear that “a
special statute covering a particular subject matter is
controlling over a general statutory provision covering
the same and other subjects in general terms.” Graham v.
Bernstein, 527 A.2d 736, 739 (D.C.1987) (quoting Martin
v. United States, 283 A.2d 448, 450-51 (D.C.1971)).
Here, D.C.Code § 16-2320(a)(4) specifies that the Family
Court has the authority, if necessary, to commit neglected
children “for medical, psychiatric, or other treatment

at an appropriate facility on an in-patient basis....” 13

Indeed, this subsection of D.C.Code § 16-2320 specifically
concerns the power of the Family Court to authorize
inpatient psychiatric treatment for neglected children. But
the GAL would have this court ignore subsection (a)
(4) and affirm the Order based upon the more general
provision in subsection (a)(5)(i), which provides that the
Family Court may “order any public agency of the District
of Columbia to provide any service ... which is *568
within such agency's legal authority....” D.C.Code § 16—
2320.

One could argue that the question of who has the authority
to commit a child for inpatient psychiatric treatment is
distinct from the question of who may provide consent

for psychotropic medication. While we cannot ignore this
nuance, we do not think that it is material in this context,
i.e., to the extent that we draw guidance from the familiar
canon that a provision “covering a particular subject
matter is controlling over a general statutory provision
covering the same and other subjects in general terms.”
Graham, supra, 527 A.2d at 739. Indeed, as noted above,
the two provisions at issue here are both subsections of
the same statute; and while subsection (a)(4) concerns
inpatient psychiatric treatment specifically, subsection (a)
(5)(1) is more general insofar as it authorizes the Family
Court to “order any public agency of the District of
Columbia to provide any service. ...” D.C.Code § 16—
2320 (emphasis added). Accordingly, we conclude that the
“any service” language in D.C.Code § 16-2320 was not
intended to provide the Family Court with the authority
to order CFSA to make decisions about a neglected child's
psychotropic medication.

[4] Moreover, the GAL's argument also fails to account

for the residual parental rights of M.K.L. and L.L. 14
“It is a basic principle that parents have a due process
right to make decisions concerning the care, custody,
and control of their children.” In re A.G., 900 A.2d 677,
680 (D.C.2006) (internal quotation marks and citations
omitted). And the Supreme Court has made clear that this
“fundamental liberty interest of natural parents ... does
not evaporate simply because they have not been model
parents or have lost temporary custody of their child to the
State.” Santosky v. Kramer, 455 U.S. 745, 753, 102 S.Ct.
1388, 71 L.Ed.2d 599 (1982).

We note that this case reminds us of the circumstances
we faced in In re K. I, 735 A.2d 448 (D.C.1999), where
the Family Court stepped in and overruled a natural
parent's prerogative with regard to the medical treatment
of her infant child (who had previously been adjudicated
as neglected). In that case, the Family Court issued a “do
not resuscitate” order (the “DNR”) over the objection
of K.L's natural mother. We held that the trial court
did not err in issuing the DNR order, after thoroughly
considering the mother's arguments. In particular, we
noted that the trial court had exercised its authority
as parens patriae only after it had found, by clear and
convincing evidence, both that the DNR was in K.I.'s best
interests and that the mother's opposition to the DNR
was “unreasonably contrary to K.I.'s well-being.” Id. at
456; see also In re J.S.R., 374 A.2d 860, 864 (D.C.1977)
(holding that the clear-and-convincing standard applies


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2320&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_488b0000d05e2
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2320&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_488b0000d05e2
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES4-1303.01A&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d4550000b17c3
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2320&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987079751&pubNum=162&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&fi=co_pp_sp_162_739&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_739
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987079751&pubNum=162&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&fi=co_pp_sp_162_739&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_739
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971102303&pubNum=162&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&fi=co_pp_sp_162_450&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_450
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971102303&pubNum=162&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&fi=co_pp_sp_162_450&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_450
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2320&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2320&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2320&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2320&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987079751&pubNum=162&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&fi=co_pp_sp_162_739&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_739
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2320&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2320&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-2320&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009272382&pubNum=162&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&fi=co_pp_sp_162_680&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_680
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009272382&pubNum=162&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&fi=co_pp_sp_162_680&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_680
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982113139&pubNum=708&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982113139&pubNum=708&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999179716&pubNum=162&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999179716&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999179716&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977102751&pubNum=162&originatingDoc=Ie33498874df711dfab57d8fd5597ca43&refType=RP&fi=co_pp_sp_162_864&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_864

Inre G.K., 993 A.2d 558 (2010)

where the court's decision will have potentially “harsh or

far-reaching effects on individuals™). 15

The record before us in this case does not provide us
with the same basis as the *569 court had before it in

In re K.I.'® to determine whether the trial court found
by clear and convincing evidence that the administration
of psychotropic drugs was in G.K.'s best interests. Nor
does the record indicate whether the trial judge found
by clear and convincing evidence that M.K.L. was
withholding her consent against G.K.'s best interests.
Here, Children's sought M.K.L.'s consent to continue
administering G.K.'s psychotropic medication. When she
refused, CFSA petitioned the Family Court to overrule
M.K.L.'s decision, arguing that it was in G.K.'s best
interest to continue taking his medications. At the May
5, 2009, hearing, the trial judge ordered Children's to
“maintain [G.K.] on his current medication and titrate the
levels ... to therapeutic levels,” based upon her finding that
M.K.L. was withholding her consent contrary to G.K.'s
best interests.

But the trial court did not make a finding by clear and
convincing evidence that it was in G.K.'s best interests
to keep taking his psychotropic medications. Instead, by
ordering CFSA in the May 12, 2009, Order “to make
medication decisions, after hearing from doctors as to
what medications are medically appropriate during the
child's hospitalization,” the Family Court delegated to
CFSA its responsibility as parens patriae to determine
whether or not it was in G.K.'s best interest to continue
taking his psychotropic medications. In fact, there is
nothing in the May 12, 2009, Order about G.K.'s best
interests. The earlier, May 5, 2009, order says:

Although the Court believes that
the biological mother meant well,
the Court finds that she
not understand [G.K.'s] current
emotional and mental state, she is

does

not aware of the medications that he
has been taking, she is not aware of
the circumstances that led this Court
to conclude that he was a danger
to himself, and by not being able to
consent to the medications needed
for this young man, the mother is
acting contrary to the best interests
of this child.

But even if this lone sentence in the May 5, 2009,
order could be interpreted as a finding by clear and
convincing evidence that it was in G.K.'s best interest
to continue taking his medication, a plain reading of
the subsequent May 12, 2009, Order—*“[CFSA shall]
make medication decisions, after hearing from doctors
as to what medications are medically appropriate during
[G.K.'s] hospitalization”—suggests instead that the trial
judge intended to delegate this key question to CFSA.
While the Family Court has the authority to overrule
a natural parent's prerogative regarding a neglected
child's psychotropic medication, this discretion must be
exercised, where appropriate, after a careful consideration
of all the relevant factors. And from the limited record
before us here, we cannot say whether the Family Court

properly exercised its discretion in this case. 17

Finally, it is unclear to what extent the May 12, 2009,
Order is based upon the trial judge's belief that G.K.'s

parents had *570 no residual parental rights. % This
belief was erroneous in this case because, as we explained
in In re K. I, parents of neglected children retain certain

residual parental rights. 9 The child's well-being is
paramount, however, and sometimes the Family Court
must overrule the parent's prerogative in order to protect
the best interests of the child. In re K.I., supra, 735 A.2d
at 454. We reiterate our express acknowledgment that
“[a]pplication of the best interests of the child standard
in a particular case presents one of the heaviest burdens
that can be placed on a trial judge.” Id. at 456. Indeed,
normally we review such “difficult decision[s]” only for an
abuse of discretion. /d. But that exercise of discretion must

be founded upon correct legal standards, 20 and in this
case, the trial judge erroneously discounted the validity of
G.K.'s parents' residual parental rights. Furthermore, the
trial judge failed to make the requisite findings to overrule
M.K.L.'s decision to discontinue G.K.'s psychotropic
medication. As such, we cannot say that the May 12,
2009, Order was a valid exercise of the Family Court's

authority. 21

II1. Conclusion

In sum, the trial court erred in delegating to CFSA the
ultimate responsibility to make decisions about whether
it was in G.K.'s best interest to continue taking his
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psychotropic medications. We agree with the District that
CFSA does not have the statutory authority to make
decisions about non-emergency psychotropic medication
for children in its legal custody; instead, we conclude that
such authority is included among the residual parental
rights (and in this case, G.K.'s mother's parental rights
had not yet been terminated). Further, the Family Court
cannot exercise its discretion as parens patriae to intervene
and overrule a parent's prerogative unless it finds by clear
and convincing evidence that doing so would be in the
best interests of the child. In this case, we cannot say
from the record before us either that the Family Court

Footnotes

gave proper weight to M.K.L.'s residual parental rights, or
that it made the requisite findings by clear and convincing
evidence to overrule M.K.L.'s decision to discontinue
G.K.'s psychotropic medications. Accordingly, we must
reverse the Order.

So ordered.
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To be clear, the parties agree that this case did not involve an “emergency” as that term is used in D.C.Code § 16—
2338 (2001). Thus, nothing in this opinion should be read to restrict CFSA's authority to provide neglected children with
emergency medical treatment.
Judge William M. Jackson.
Judge Nan R. Shuker.
These were L.L.'s children with another woman.
As explained in Section Il., B., infra, this was an incorrect statement of the law with regard to G.K.'s parents' residual
parental rights.
M.K.L. did not appeal this order suspending her visitation rights.
Under D.C. law, a TPR decision is not “final” until the appeal has been decided. See D.C.Code § 16—-2362(b) (2001).
Because we resolve this case on other grounds, we need not decide this issue here. As explained more fully in Section II.
A., infra, we agree with the District that CFSA does not have the statutory authority to make decisions about psychotropic
medication for children in its legal custody. And as explained more fully in Section Il. B., infra, we conclude that the
Family Court erred in this case when it ordered CFSA to assume this responsibility, inter alia, because the Family Court
failed to account for G.K.'s parents' statutory and constitutional residual parental rights. But since we conclude that the
decision regarding G.K.'s medication was within the ambit of his parents' statutory residual parental rights—subject, of
course, to the Family Court's responsibility as parens patriae to protect G.K.'s best interests—pursuant to D.C.Code §
16-2301(22), we need not decide whether D.C.Code § 7-1231.14(c)(1) provides an alternative basis for those statutory
residual parental rights as well.
The trial judge also rejected the District's argument that Dr. Cheryl Williams, Deputy of CFSA's Office of Clinical Practice,
could not ethically consent to medication over a parent's objection.
See also Odeniran v. Hanley Wood, LLC, 985 A.2d 421, 427 (D.C.2009) (applying the canon of expressio unius est
exclusio alterius, which means that “when a legislature makes express mention of one thing, the exclusion of others is
implied”).
The 1981 version reads:

When the Department of Human Services has physical custody of a child pursuant to ... 16-2320, it may:

(1) Authorize a medical and psychiatric evaluation and/or emergency medical, surgical, dental, or psychiatric

treatment at any time; and

(2) Authorize non-emergency medical, surgical, dental or psychiatric treatment, or autopsy, when reasonable

efforts to consult the parent have been made but a parent cannot be consulted.

D.C.Code § 6-2125 (1981).

We understand that the statutory definition of “legal custody” includes “physical custody,” D.C.Code 8§ 16-2301(21), but
because legal custody also includes much more, we find the D.C.Code § 4-1303.05 argument less persuasive, and
certainly not dispositive. Indeed, if D.C.Code § 4-1303.05 were intended to answer the question at issue here—whether
legal custody includes the authority to provide consent for a neglected child's psychotropic medication—we trust that the
Council would have used “legal custody” as opposed to “physical custody” when it drafted the statute.
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In fact, the trial judge expressly relied on this provision in December 2006 when she ordered that G.K. remain at PIW
for mental health treatment pending his transfer to the Pines.

While we sometimes focus on M.K.L.'s residual parental rights in this opinion (because she was the one in this case
who asserted those rights when she instructed Children's to discontinue G.K.'s medications), we note that L.L. also has
residual parental rights unless and until those rights are terminated.

Cf. In re Walker, supra, 856 A.2d at 586 (noting that “[t]he forcible injection of medication into a nonconsenting person's
body represents a substantial interference with that person's liberty” and “[tlhe government cannot intrude upon [a
person's] bodily integrity without a showing of overriding justification and medical appropriateness”) (internal quotation
marks and citations omitted).

In re K.I., supra, 735 A.2d at 450 (describing the trial court's memorandum opinion as “comprehensive” and “extensive
and thoughtful”).

We recognize that this case presented a difficult question, and we commend the trial judge for her extraordinary efforts
to take into consideration the opinions of G.K.'s doctors and his GAL. But, as we reiterated in another recent case,
while Family Court judges have a “unique vantage point” because of their months (sometimes years) of experience with
the parties before them in a particular case, as clearly was the case with the trial judge here, they must be careful to
memorialize their findings and reasoning in detail, inter alia, for purposes of appellate review. See In re W.D., 988 A.2d
456, 465 n. 10 (D.C.2010).

It appears that the trial judge might have been acting pursuant to this belief as far back as October 20, 2005, when she
remarked in a permanency hearing order that “[u]nder D.C. law, more than thirty days have lapsed since [M.K.L. and L.L.
had executed their consents to the G.s' adoption of G.K.], which makes such consents irrevocable. Accordingly, there
are no longer intact biological parental rights for the purposes of medical, mental health and education issues.”

The trial judge was aware that M.K.L.'s parental rights had not been terminated—and she declined the District's urging
to proceed with the TPR process, which had been initiated more than eight months before G.K. was hospitalized in April
2009. While we are not unsympathetic to the trial judge's concerns about the delays sometimes associated with the TPR
appellate process, we caution that such concerns should not discourage the Family Court from actively pursuing a TPR,
where appropriate.

See, e.g., Brown v. United States, 766 A.2d 530, 538 (D.C.2001).

See, e.g., id. (“A [trial] court by definition abuses its discretion when it makes an error of law.”).

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Disclaimer:

These samples are for informational purposes only. They should be used only in conjunction with an attorney’s own
primary research and independent reading of cited statutes, rules, regulations, cases, and other materials. This is
especially important as the law as well as “‘common practices” may have changed since the pleading was initially
written and submitted. In addition, arguments that were helpful in the sample case may be detrimental in your
situation, since every case depends on its own facts and circumstances. Please note that the name and facts in these
pleadings have been changed to maintain the anonymity of the parties.

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
FAMILY COURT - JUVENILE AND NEGLECT BRANCH

IN THE MATTER OF:

N
Magistrate Judge
Respondent.

N N N N N N N N

GUARDIAN 4D LITEM’S MOTION REQUESTING THAT THE COURT AUTHORIZE
ADMINISTRATION OF PSYCHOTROPIC MEDICATION TO

[Attorney name], Guardian ad litem (GAL) for [client], respectfully requests that this
Court find that it is in /client’s] best interests to receive psychotropic medication to address his
behavioral and mental health needs, that the biological parent is withholding consent contrary to
[client’s] best interests, and authorize the administration of psychotropic mediation in the
manner outlined the psychiatrist. [Insert Parties’ Positions] A Memorandum of Points and

Authorities and a proposed order are attached.

Respectfully Submitted,

[Signature Block]



IN THE MATTER OF:

Respondent.

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
FAMILY COURT - JUVENILE AND NEGLECT BRANCH

N
Magistrate Judge

N N N N N N N N

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF GUARDIAN AD

LITEM’S MOTION REQUESTING THAT THE COURT AUTHORIZE
ADMINISTRATION OF PSYCHOTROPIC MEDICATION TO

BACKGOUND
Include background facts here — consider including such facts as:

Date of removal

- Placement

- Information regarding client’s behaviors (in placement, community, school)

- Key facts/summaries/recommendations/observations from relevant evaluations
- Key facts/summaries/recommendations/observations from therapeutic providers
- Key facts/summaries/recommendations/observations from school staff

- Diagnoses

- Psychiatrist recommendation

- Parent’s position/attempts to get parent’s consent



. ARGUMENT

A. The Court May Authorize the Provision of Psychotropic Medication to [Client]

if it finds by Clear and Convincing Evidence that it is in /Client’s] Best Interests
and that Parent is Withholding Consent against /Client’s] Best Interests.

This Court has jurisdiction over children committed to the care of CFSA in neglect
proceedings. D.C. Code § 16-2320(a)(5); In re K.I., 735 A.2d 448, 454 (D.C. 1999). That
jurisdiction authorizes this court to “make such disposition as is not prohibited by law and as the
Family Division deems to be in the best interests of the child.” D.C. Code § 16-2320(a)(5). This
Court’s jurisdiction over children in foster care does not completely supplant the rights of
biological parents in the care, custody, and management of their children. In re K.1., supra, 735
A.2d at 454. However, when residual parental rights are exercised in a manner that is not in the
best interests of the child, this Court is authorized to act in its parens patriae role to “weigh the
benefits and burdens of a proposed course of action” and determine what would serve the best
interests of the child. 1d. at 465. “Where a child has been found neglected, and that child's
parent takes a position clearly beyond [their] best interests, or displays judgment which is
contrary to all competent medical evidence, a court need not monitor the situation idly and give
effect to the parent's injudicious course of treatment. Under such circumstances, a court must act
in the child's best interests regardless of the contrary direction provided by the child's parents or
guardians.” 1d. at 463.

The District of Columbia Court of Appeals has held “that decisions regarding a child’s
psychotropic medication are presumptively within the ambit of residual parental rights — subject
to the Family Court’s responsibility as parens patriae to intervene if necessary to protect a child’s
best interest.” In re G.K., 993 A.2d 558, 566 (D.C. 2010). This parens patriae authority is

exercised appropriately after the Court has found by clear and convincing evidence that a specific



medical intervention is in the child’s best interest, and that the parent’s opposition to that
intervention is “unreasonably contrary” to the child’s well-being. In re K.1., supra, 735 A.2d at
456.) Thus, the GALs motion should be granted if the Court finds that it is in /child’s] best
interests to receive psychotropic medication to address his behavioral and mental health needs and
that the parent is withholding consent for medication against /client ’s] best interests.
B. Mental Health Professionals have Evaluated [Client] Over Time and
Determined that He May Need Psychotropic Medication to Address His
Behavioral and Mental Health Needs.

[Client] has been examined by [number of] different mental health professionals. All of
these professionals have recommended that [client] be considered for psychotropic medication to
assist in stabilizing his behavioral and emotional issues. [Consider including details about
recommendations, including dates and credentials of providers].

Between the dates of each recommendation, alternative methods of treatment and
intervention have been attempted and have proved ineffective. [Consider including details about
other services received and their inability to manage/address the client’s needs, clients
behaviors, etc.].

Nonetheless, the parent has denied her consent and is acting contrary to competent
medical advice. Therefore, this court should find that it is in /client’s] best interest to receive the
recommended psychotropic medication, that the parent is withholding consent against /client s/

best interests and authorize the provision of psychotropic medication.

! The District of Columbia Court of Appeals in In re G.K. cited to this portion of the decision in
Inre K.l., aswell as to In re J.S.R., 374 A.2d 860, 864 (D.C. 1977), for the proposition that, “the
clear and convincing standard applies where the court’s decision will have potentially ‘harsh or
far reaching effects on individuals.”” 993 A.2d at 568.



C. [Client] Needs the Recommended Psychotropic Medication because his
Behavioral Issues are affecting his Education and Social Functioning.

[Consider including details about client’s behavioral and mental health issue and how
they have impacted his functioning in his placement, school, and the community]
[Include any other facts needed to support the motion]
I1l. CONCLUSION
WHEREFORE, the GAL respectfully requests that this Court find that it is in /client’s]
best interest to receive psychotropic medication, that the parent is with withholding consent
against his best interest, and that this Court therefore authorize the administration of the

prescribed psychotropic medication in the manner outlined by the treating psychiatrist.
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