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Good morning Chairman Catania and members of the Committee. My name is
Judith Sandalow. I am the Executive Director of Children’s Law Center' and a resident
of the District. I am testifying today on behalf of Children’s Law Center, the largest
non-profit legal services organization in the District and the only devoted to a full
spectrum of children’s issues. Last year, we provided services to more than 5,000
low-income children and families, with a focus on abused and neglected children and
on those with special health and educational needs. Nearly all the children we represent
attend DC public schools — whether traditional public schools, charter schools, or
nonpublic special education schools funded by DC.

Introduction

I am delighted to testify this morning in strong support of the Special Education
Students Rights Act of 2014, the Enhanced Special Education Services Act of 2014, and
the Special Education Quality Improvement Act of 2014. Last fall, I testified before this
Committee that special education in the District of Columbia was in a state of crisis.
That continues to be the case. Although the education agencies have worked diligently
in recent years to reinforce the foundations of the special education system, the
outcomes for children with disabilities continue to be shockingly poor:

- Two out of every three DC special education students fail to graduate on

time with a high school diploma.?



- Three out of every four DC special education students are not proficient in

math.?

- Four out of every five DC special education students are not proficient in

reading.*

We have failed these children for far too long.

The three bills that you have put forward, Mr. Catania, are the first
comprehensive special education reform legislation ever proposed in the District of
Columbia to address this crisis. They represent an unprecedented collaboration
between the Committee on Education and more than 25 local advocacy groups and
parents. They will lead to significant improvements in the education and life outcomes
of the over 13,000 DC students whose disabilities impact their education.’

Before I delve into the details of these bills, I'd like to turn the microphone over to
several parents. As you will hear, they are caring and attentive advocates, but
nonetheless were only able to secure an appropriate education for their children after
turning to Children’s Law Center for help.

As you heard in their testimony, each parent strongly supports this legislation.
These bills are designed to fix the most pressing problems that families like them face.
The bills grew out of months of collaboration between Children’s Law Center, the
Committee on Education, and over 25 community advocacy groups. Our staff and the

committee staff spent countless hours listening — listening to parents, listening to



students, listening to advocates, and listening to school personnel. We at Children’s Law
Center drew on our experience representing tens of thousands of DC children over the
past 17 years. And I understand that the education committee was informed by the
many DC parents who call the committee every day to share their concerns about their
children’s education. Because there has been such deep and thoughtful community
input, I am proud to be able to say that these bills truly represent the voice of DC
parents.

In addition, the bills represent best practices around the country. Both Children’s
Law Center and the committee staff conducted extensive research to make sure that
each proposal was supported by evidence. As part of that process, we spoke with parent
advocates in a number of the states that have already adopted some of the provisions
included in these bills, including California, Connecticut, Delaware, Illinois,
Massachusetts, New Hampshire, New Jersey, and New York.

The reforms that these bills make to DC’s special education system span the
process from beginning to end. Thanks to these bills, students will receive assistance
earlier, parents will be able to participate more fully in their children’s education, and
students will graduate from high school with the skills they need to be successtul
adults.

I do want to acknowledge that the reforms proposed in these bills are achievable

today because of the major investments that the education agencies have made in the



basic infrastructure of special education in the District. Several years ago, schools often
did not know what special education services they were supposed to provide to a new
student. Now, electronic data systems convey that information to schools in a timely
way. Several years ago, it was common for students to miss school because of
transportation failure. Now, that is rare. Several years ago, the due process hearing
office was plagued by delays and hearing officers’ decisions often went unimplemented.
Now, hearings are generally on time and hearing officers’ decisions are usually
implemented. However, these infrastructure improvements have not yet led to
comparable improvements in students” educational experiences. The bills that are the
subject of this hearing are designed to take this next step, building on DC’s
accomplishments so far.

While each provision of the bills is important, I will focus today on the ones that
are poised to have the biggest impact.

Early Intervention

Brain science research in the past decade has shown definitively that children’s
experiences during their first years of life set the groundwork for their future success. In
the first few years of life, 700 to 1,000 new neural connections form every second.® As
the Harvard University Center on the Developing Child explains, “The brain has the
most plasticity, or capacity for change, during this time, which means it is a period of

both great opportunity and vulnerability. The impact of experiences on brain



development is greatest during these years—for better or for worse. It is easier and less
costly to form strong brain circuits during the early years than it is to intervene or “fix’
them later.” Children who do not receive the specialized support they need as infants
and toddlers have a much harder time making up lost ground later.” They don't just
struggle to catch up on skills that are typically considered cognitive, such as reading or
speaking. They also struggle to develop physical skills, social skills, and the ability to
regulate their emotions and behavior. Early childhood brain development sets the
foundation for later functioning in all areas.

When young children do receive the supports they need, the payoffs are
enormous. Research on early intervention programs shows that they produce “long-
lasting and substantial gains in outcomes such as special education placement[,] grade
retention, high school graduation rates, labor market outcomes, social welfare program
use, and crime.”® RAND estimates that well-designed early childhood interventions
generate a return to society ranging from $1.80 to $17.07 for every dollar spent.’ There is
no smarter place for us to invest resources than in infants and toddlers.

The proposed Enhanced Special Education Services Act does just that, expanding
DC'’s criteria for early intervention eligibility so that many more infants and toddlers
will receive the help they need when it will be most effective. DC’s eligibility criteria for
early intervention are currently narrower than those of at least 32 other states.!® This

remains the case even after the eligibility expansion that took effect in July 2013. That



expansion changed the eligibility criteria from including only children with a 50% delay
in one area to also make eligible children who have 25% delays in two or more areas.
The expansion nonetheless left out a large number of children who would benefit
substantially from early intervention services. Given DC’s high incidence of risk factors
for disability, including a nearly 30% child poverty rate!! and a disproportionate
number of babies with low birth weights!? and preterm births,'* DC should make early
intervention services available at least as widely as the majority of states do, if not even
more widely.

The recent experience of one of our clients, who I will call Sarah, illustrates the
urgency of further expanding the early intervention eligibility criteria.!* When Sarah
was a toddler, her parents were worried because she was slow to learn to talk. Her
frustration at being unable to communicate verbally had a serious impact, causing her
to act out by banging her head against the wall and having hour-long tantrums. When
Sarah was 25 months old, an evaluation showed that she was 28% delayed in her
speech. That was not enough for her to qualify for early intervention services. On the
evaluator’s recommendation, her parents are attempting to secure speech therapy for
her through their health insurance, but they have not been able to find a provider who
can deliver in-home therapy. The providers they have found would require her to travel
an hour each way to an office across town, which is a significant hardship because the

Medicaid transportation that the family relies on requires them to be ready two hours in



advance of the appointment time and makes them wait up to two hours after the
appointment ends to be picked up. This means that Sarah’s parents have to spend up to
tive hours of their day to take her to a one-hour appointment. Sarah’s speech therapist
also has told her family that it would be easier for her to master new skills if she could
learn them at home, in her natural environment, rather than in the office.

If Sarah lived in Maryland or Virginia, she would have qualified for early
intervention and already be receiving in-home speech therapy. That would also be the
case if she lived in a number of other states, including Alabama, Arkansas, Colorado,
Indiana, Iowa, Kansas, Michigan, New Mexico, Pennsylvania, Texas, Washington, and
Wisconsin.!® Our infants and toddlers shouldn’t be deprived of necessary services just
because they live in DC. I urge the Committee to support the Enhanced Special
Education Services Act to ensure that future DC children like Sarah receive the help
they need when they need it.

Evaluation Timeline

Much as DC infants and toddlers must wait until their delays have worsened
before they can receive early intervention, all DC students must currently wait up to
four months to be evaluated to determine whether they have a disability.® This is longer
than students have to wait in any other state in the country. Most states use the federal
default timeline of 60 days,'” and some actually set timelines that are even shorter.!

Conducting an evaluation typically takes from several hours to two days, depending on



the type of evaluation, so 60 days should be more than enough time for an evaluation to
be scheduled and completed.

DC’s extremely long evaluation timeline has concrete harmful consequences for
students. A student referred for evaluation in September may not have a completed
evaluation until the following January. It often takes another month or two for the IEP
team to meet to determine eligibility and develop an IEP, leaving the child without
necessary services from September until March — the majority of a school year. This sets
up children to fall behind and to fail.

A client of ours, who I'll call Ava, experienced just this. Ava was struggling
academically and behaviorally in kindergarten. Her pediatrician suggested that her
mother request a special education evaluation. When her mother did so, in spring 2013,
the school responded that it was too late into the school year and she would have to
wait until the next school year to re-request the evaluation. The school finally agreed to
start the evaluation process in fall 2013. However, the school took the full 120 days to
complete the evaluation. As a result, the evaluations were only completed in February
2014. At that point, much of Ava’s first grade year had already passed. She has now
almost a full year behind in reading. As a result, she is often frustrated with her
classwork. She has been subjected to bullying because of her academic difficulties and

she has begun exhibiting symptoms of anxiety and depression.



When she testified earlier, Ms. Johnson reported a similar experience with her
son, Ryan. At four years old, he has fallen farther behind in his speech because of the
delay in completing his evaluations. Ava and Ryan cannot get back the time they have
lost. However, we now have the chance to make sure that future children will be
evaluated promptly so that they can receive the supports they need when those
supports will be most effective. I therefore urge the committee to support the provision
of the proposed Enhanced Special Education Services Act that brings DC’s evaluation
timeline in line with the majority of other states by lowering it to the federal default of
60 days.

I understand that some concerns have been raised about whether DC would be
able to comply with such a timeline. I am confident that it is possible. The most recent
data reported publicly shows that DC is completing evaluations within 120 days 92% of
the time.” While this is not perfect, it shows that DC has the basic infrastructure in place
to complete these evaluations. Shortening the timeline may require some additional
resources for schools, but any necessary investment should more than pay for itself.
When children like Ava and Ryan get the support they need more quickly, they will be
more likely to be able to stay in classrooms with their general education peers and catch
up to grade level.

Giving Parents Copies of Important Documents

10



Once a child has been found eligible for special education, the next step is to
determine what supports the child needs in school. This determination is made by a
team that includes the parent, teacher, psychologist, and other relevant school staff. In
making the determination, the team reviews a number of documents, including any
evaluations that have been completed and the proposed Individualized Education
Program (IEP). These documents tend to be long and technical. While school staff have
the opportunity to review them before the meeting, parents are often presented with
them for the first time at the meeting. We have heard from many parents that they find
this very difficult. They would like to receive the documents ahead of time so that they
can review them in advance and then come prepared to ask any questions they might
have. Parents would also like to receive final copies of the IEP soon after the meeting so
that they have confirmation of what the team decided. In too many cases, parents report
that they have to call and call for weeks after a meeting before the school will send them
a copy.

To ensure that parents can be full participants in the IEP team, the Special
Education Student Rights Act gives parents the right to receive copies of draft IEPs and
evaluations at least a week before a meeting. It also gives parents the right to receive
tinal copies of IEPs within a week after a meeting. These provisions are modeled on
current laws in Maryland, New Jersey, and Connecticut.?’ We understand from

Maryland advocates that the Maryland law has been very successful. They report that
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IEP meetings are now more efficient because parents don’t have to spend time reading
the documents for the first time.?! In CLC’s representation of children attending
Maryland public schools, we have also found that when parents receive copies of these
documents promptly they are better able to participate in decisions about their
children’s education.

Notice of School Assignment

After the IEP team has identified the kinds of supports that a student needs, the
next step is to determine what specific school will be able to provide those supports for
the student. In our experience, school staff too often make that decision without
including the parent at all. Sometimes they even refuse to tell the parent the name of
the school that they propose. For example, a client of ours who I'll call Michelle is
attending a nonpublic school, but DCPS has told her that she will have to leave the
school next year. DCPS has told her that she will have to attend a public school, but they
have not told her which specific school they propose for her. Without this information,
Michelle and her grandmother cannot assess whether the school is equipped to meet
her needs. Not knowing what school is proposed for Michelle has caused her anxiety
that has distracted her from focusing on her schoolwork, and it has undermined her
grandmother’s trust in DCPS.

While parents arguably do not have the right to insist on a particular school

location as between multiple locations that are very similar, in most cases there are real
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differences between different school locations. To make sure that parents can have input
into the decision about school assignment, the Special Education Student Rights Act
requires schools to inform parents about the specific school assignment proposed. I
urge the committee to support this provision of the bill.

Classroom Observations

Once the child has been assigned to a school and started attending, parents often
want to observe the classroom in action to see how the child is adjusting. In our
experience, firsthand observations are vital for a number of reasons. They allow parents
to assess how their child is responding to the instruction, how their child is interacting
with peers, and what the classroom environment is like. In some cases, parents need to
ask someone else to observe on their behalf, typically because the parent has a disability
or a limited command of English. Parents also often need to ask someone else to observe
on their behalf when the child’s disability is so complex that it is beyond the ability of a
layperson to assess whether the instruction they are receiving is appropriate.

The story of a client of ours who I'll call Jamila is a good illustration of the
importance of classroom observations. Jamila is a middle school student with
intellectual disabilities. This fall, she often came home crying because, she said, other
children were being mean to her. Her community support worker asked to observe her
in class in order to help her resolve these peer conflicts, but the school would not allow

the community support worker to observe her. The school also refused to allow her
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guardian ad litem (GAL) to observe her. The school would allow her grandmother (who
was also her kinship foster parent) to observe her in class, but her grandmother is
disabled and caring for several other children so she was not able to do the observation.
Ultimately, the GAL had to appeal to the Family Court to order the school to allow her
to observe Jamila’s classroom. When she finally did the observation, she found that
Jamila was misperceiving other students” actions as taunting and derogatory and was
overreacting in response. Jamila’s team was able to use the information the GAL gained
to have her social emotional goals changed to address social skills and to have her
placement changed to a self-contained classroom where she is doing wonderfully and
has already made two friends.

You will also hear later today from another client of ours, Ms. Leach, who is the
guardian of her granddaughter. She was concerned because her granddaughter was in
high school but could only read books on an elementary school level. Ms. Leach asked
the school if she could have an educational expert observe her granddaughter in class.
The school refused to allow that. They gave her permission to observe herself, but Ms.
Leach was not able to because she had had a stroke and was not confident in her ability
to understand what was happening in the classroom. When she finally was able to have
her granddaughter evaluated, she learned that the classroom her granddaughter was in

was completely inappropriate for her.
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During the past two school years, my office has documented many occasions
when DC schools have refused to allow observations or put extremely restrictive
conditions on them. We hear from other advocacy groups that the parents they
represent have also often been prohibited from observing their children in class or from
having others observe on their behalf. I urge the committee to support the Student
Rights Act in order to put an end to this practice. Parents should be able to observe their
children in school and have others observe on their behalf when necessary.?

We understand that some concerns have been raised about protecting the privacy
of other students in the classroom. We certainly agree that it is important to protect
students’ privacy, but we do not believe this legislation would compromise it in any
way. Only parents and people who have written permission from parents would be
allowed to conduct observations. There are already a number of different categories of
people who are routinely allowed to observe classrooms, including prospective parents
deciding whether to apply to a school, parents serving as volunteers, school staff
assessing teachers, and evaluators conducting evaluations of students. I do not see how
allowing current parents and their designees to conduct observations would raise any
additional concerns.

In conversations with parent advocates in Massachusetts and Delaware, two of
the states that have observation laws similar to those proposed, we learned that both

laws have been very effective at enhancing parents’ participation in decision making.

15



Our Delaware contact said that the ability to send in designees was especially helpful
for single parents, who might not be able to miss work to conduct the observation
themselves.?> Our Massachusetts contact said that they found that allowing parents and
their designees to do observations greatly increased parents’ trust in the school.* When
we spoke with representatives of local nonpublic schools, we heard very similar
feedback. We understand that the local nonpublics routinely allow parents and their
designees to complete observations, and often find their feedback afterwards very
helpful. DC charter school representatives similarly told us that they routinely allowed
observations without any problems.

Requiring All Charter Schools to Take Responsibility for their Students with

Disabilities

Nearly half of all DC students attend charter schools. Overall, the proportion of
charter school students who have disabilities is similar to the proportion of DCPS
students who do.” But there is a major difference between the two sectors in their legal
framework for delivering special education services, and that difference works to the
detriment of some charter school students. DC law currently allows charter schools to
choose to have DCPS take responsibility for their provision of special education services
to their students.? This is illogical. For these schools (which are typically referred to as
DCPS-dependent charters), DCPS is responsible for ensuring that they comply with

special education law, but DCPS has no power over their budgetary or staffing
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decisions. The impact on students is that no one takes full responsibility for ensuring
that their needs are met. Typically, both DCPS and the DCPS-dependent charter blame
each other when problems arise.

The example of a client of ours, who I'll call Maria, illustrates the problem. Maria
is a 7th grader with a severe learning disability who attended a DCPS-dependent
charter school. The charter school refused to provide her with anything but inclusion
services even though it was clear that she needed more help. DCPS, despite being
legally responsible for her special education, did not send a representative to attend her
IEP meetings. Ultimately, Maria's mother had to work with a Children's Law Center
attorney to file a due process complaint to force the school to provide pull-out services
for Maria. Even after the complaint was filed, DCPS refused to take responsibility for
the charter school’s legal violations and made the argument that Maria should just
enroll in her DCPS neighborhood school because the charter was not required to try to
meet her needs. Because of DCPS’s and the charter school’s actions, Maria was not able
to continue attending the charter school that she and her parents had chosen. She fell
further behind academically without pull-out services and ultimately she had to
abandon her friends and the school staff that she knew in the middle of the school year.

You also heard a similar story from Ms. Murphy. Her daughter Jashé's charter
school refused to provide her with more than two hours of special education support

per day, even though she was four years below grade level. Ms. Murphy also ultimately
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had to move her daughter to a DCPS school so that she could receive appropriate
special education services, but at the cost of giving up the small classes and nurturing
environment that her charter school had provided.

School choice is not meaningful for children like Maria and Jashé. They and their
parents choose charter schools for the same reasons that other parents do — because
their child is interested in a particular curriculum, because they like the atmosphere at a
school, or because they are seeking a stronger alternative to a struggling neighborhood
school. But simply because they have disabilities, the schools they have chosen can
refuse to educate them and force them to return to their neighborhood school. I urge the
committee to end this discrimination by supporting the Special Education Quality
Improvement Act, which requires all charter schools to take full responsibility for their
students with disabilities.

Expanding Charter Schools” Capacity

I do recognize that charter schools face unique challenges in developing a full
continuum of special education services. Even the largest charter school operators are
far smaller than DCPS. They lack the economy of scale that a traditional school system
has. In our discussions with charter schools, one observation we heard repeatedly is
that the schools struggle to bring in enough students to fill specialized classrooms or
use specialized services. Limited by the DC law that allows them only to admit students

through a blind lottery, they have no way to predict how many students with different
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kinds of special needs they will have from year to year.?” For example, Bridges Public
Charter School is a well-regarded school that focuses on serving elementary school
students in an inclusion environment. They are known for providing excellent special
education. Despite this, they report that they struggle to fill the seats they have
designated for students with disabilities. We know this is not for lack of need. With the
blind lottery system, there is no way to make sure that the slots at Bridges go to the
students who would most benefit from them. Similarly, several other charter schools
have stated that they would like to develop more specialized programs but are reluctant
to invest the funds and time to get them off the ground when they have no way of
knowing if the programs will match the needs of the children ultimately admitted
through the lottery.

To allow charter schools to build capacity that will not go to waste, the Special
Education Quality Improvement Act allows charter schools to offer an admissions
preference to students with disabilities. It is similar to a bill that was introduced last
summer at the request of the Mayor, the Increasing Access to High Quality Educational
Opportunities Act of 2013, but it has additional protections built in to limit any
unintended consequences of students being segregated into a subset of schools. We
encourage the committee to support this provision to expand the capacity of the charter

schools to serve students with special needs. We expect that it will lead to fewer
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nonpublic placements as more charter schools develop robust programs that match the
quality and intensity of the nonpublic schools.

Expanding Capacity in the Public Education System

The single largest problem facing DC’s special education system is the lack of
capacity in the public schools. All too often, the discussion about special education in
DC focuses on the high cost of tuition for students in nonpublic special education
schools. This focus on costs ignores the cause of the problem. DC has so many students
in nonpublic placements out of state because we do not have schools and programs that
can serve them locally. We agree that, all things being equal, children should be
educated close to home. But in this case all things are not equal: many of the local
schools do not offer the specialized supports necessary to educate children with
complex disabilities. If DC is to succeed in significantly increasing the number of
students with disabilities that can attend their local schools, it must develop specialized
and well-resourced special education programs at those schools.

To develop strong programs, we need to spend our money wisely. In recent
years, both the Fenty and Gray administrations have made unwise choices about special
education funding. Both administrations focused on removing students from nonpublic
schools as a cost-saving measure. Rather than reinvesting the savings from reduced
nonpublic tuition into the public school system, the money saved was put into a wide

array of projects that have nothing to do with education. They ranged from renting
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bleachers at Southwest Waterfront stadium to funding the Lincoln theater. This
diversion of funding did nothing to support strong public education programs.

The Special Education Quality Improvement Act includes a number of
provisions to ensure that DC will instead spend money in ways that will strengthen our
public special education system. First, it requires all money saved on nonpublic tuition
each year to be put into an Enhancement Fund. (DC can also appropriate additional
funding into the Enhancement Fund, on top of the nonpublic savings.) Second, it directs
DC to use the Enhancement Fund to support specific programs that are targeted at
quickly and effectively improving special education in the public schools. These
programs include partnerships between public schools and nonpublic schools to share
expertise and partnerships between public charter schools to pool resources. Some of
these partnerships have already had success through pilot projects.?® I urge the
committee to support these provisions of the bill.

Earlier Transition Planning

As I have often stated in testimony before this committee, I have serious concerns
about the ability of DC schools to prepare students with disabilities for adulthood.
Students with disabilities are at high risk of failing to graduate from high school and
not being able to support themselves as adults.” To address this, federal special
education requires schools to provide special education students between 16 and 22

with “transition services” to help them transition successfully to adulthood.* These
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services are personalized to meet each student's needs and can include a wide range of
activities to prepare students for independent living, employment, and further

education.

When transition planning is done well, it can be extremely effective at keeping
high school students engaged in school and putting them on a path to success. Take the
example of a client I'll call David.* David is a 16-year-old with learning disabilities. His
school started his transition planning when he was in 9* grade, even though the law
does not currently require it to start that early. His case manager identified internships
for him and connected him to a program that provided him with a medical fellowship
for the summer. Knowing that he has a path toward a career is helping him to stay on
track in school. He plans to go to college. If his school hadn’t started his transition
planning in ninth grade, he could easily have gone off track then: without a goal to
work towards, he would likely have been less engaged in school and had more

difficulties with his behavior.

In contrast with David's success, you heard earlier from Mr. Macedo about his
struggle to obtain appropriate transition services for his younger brother, Marco, who
has an intellectual delay and needed help mastering basic independent living skills.
Because he did not receive appropriate transition planning or services, he failed to make

progress during his teenage years. While he is now finally receiving the supports he
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needs, he would be farther ahead now if he had not had to wait so long. Sadly, most of

our clients’” experiences more closely resemble Marco’s than David’s.

To make sure that all DC students are able to benefit from transition planning the
way that David has, I urge the committee to support the provision of the Enhanced
Special Education Services Act that lowers the age for starting transition planning to 14.
In our conversations with parents and advocacy groups, this was one of the most
repeated recommendations. There is broad agreement in the special education
community that transition planning needs to start earlier than 16 in order for it to be
effective. By 16, many students with disabilities have already become disengaged
because they cannot see how their schoolwork will help them reach their future goals.

Making that connection clear will keep teenagers on track.

About a quarter of states start transition planning for their students when they
reach the age of 14.32 We spoke with advocates in Maryland and Massachusetts, two of
these states, and heard that they have found the earlier transition age very helpful. The
Maryland transition age of 14 has been in effect since 2004 and has been uniformly
welcomed.® The advocates we spoke to in Massachusetts emphasized that the lower
age does not mean that the state spends more money on transition, but instead that it
spends the same amount of money more wisely. They also find that starting transition

planning at age 14 aligns well with the middle school to high school transition.3
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I understand that concern has been raised about whether lowering DC's
transition age would lead to even worse ratings on the federal Department of
Education's secondary transition compliance indicator. If anything, lowering DC's
transition age should lead to higher scores on the compliance indicator for secondary
transition because that indicator measures the "percent of youth with IEPs aged 16 and
above with an IEP that includes appropriate measurable postsecondary goals” (emphasis
added).® That indicator will not be changed as a result of DC changing the transition
age. The indicator was set by the federal Office of Special Education Programs after the
IDEA was reauthorized in 2004 and is the same for all states in the nation, including the
states that have already lowered their transition planning age to 14.% If DC starts
transition planning at age 14, then many more students should have appropriate
transition plans in place by the time they reach age 16, and DC’s performance on the

indicator should improve.

Evaluations for Adult Disability Services

Many students in special education need support from adult disability services
after they leave high school. A number of agencies in DC provide such services,
including the Department on Disability Services (DDS), Rehabilitation Services
Administration (RSA), and Department of Behavioral Health (DBH). The services they
provide include job training, independent living skills, mental health support, and
funding for higher education. To qualify for such services from these agencies, students
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must have recent evaluations documenting their disabilities and their need for support.
We find that too many students leave school without these necessary evaluations. This
causes a gap in connecting them to adult disability services. This gap is a time when too
many young adults fall through the cracks, giving up on pursuing employment or
higher education because the first response they hear from the adult-serving agency is
that they are not eligible.

The Enhanced Special Education Services Act ensures that these students will
receive the evaluations that they need while they are still in high school. It requires each
student's IEP team to determine whether he or she needs additional evaluations to
qualify for adult services. If the team determines that additional evaluations are needed,
then the team must develop a plan for them to be completed. The provision does not
change who is responsible for actually completing the evaluations. In some cases, the
school may be responsible for completing the evaluation because of its connection to the
student's educational needs, but in other cases the evaluation should be funded by the
adult disability agency or by the student's health insurance.

[ urge the committee to support this provision. It will lead to better outcomes for
students leaving special education. More students will receive the vocational training,
turther education, and independent living support that they need if their schools make
sure that the students have the evaluations they need to establish their eligibility for

these services. This will likely also improve DC's performance on other of the federal
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special education compliance indicators (indicator 14, which measures how many
students are enrolled in higher education or competitively employed within one year of
leaving high school). More importantly, it will also benefit DC as a whole, as more of
our youth grow up to be independent and productive adults.

Flexible Educational Decision-Making for Adult Students

While general education students typically graduate from high school by age 18,
students in special education have the right to remain in school until the end of the
semester in which they turn 22. This means that there are a number of special education
students who are technically adults. Under DC law, when they turn 18, students obtain
the right to make decisions for themselves about their special education.” For most
students, this is an appropriate step toward independence. However, for a subset of
students, this is more responsibility than they are capable of handling.

Under current law, the only option that parents and students have if they believe
that an adult student is not ready to make his or her own educational decisions is to
petition the DC court to have the parent appointed as the child's guardian. This is a
complicated process, and it is one that disability rights advocates uniformly counsel
against because it imposes such severe limitations on an individual's autonomy.
Guardianships often limit rights in a variety of areas, ranging from financial decisions

to decisions about where to live or what medical care to receive. We have heard from a
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number of advocates and parents that DC needs to develop a middle ground between
guardianship and requiring all adult students to make their own educational decisions.

The Special Education Student Rights Act and the Enhanced Special Education
Services Act together propose a continuum of decision-making that is much more
attuned to the realities of student's lives. Under these bills, students and parents would
be able to choose from a spectrum of options. For students who had the capacity to
execute a power of attorney form, they could assign their decision-making rights to
their parent or another person of their choice. (While DC law already allows for powers
of attorney, we believe that clarifying that they can be used in this particular instance is
necessary to avoid confusion.) For students who lack the capacity to execute a power of
attorney, their parent could initiate a process to be appointed to act on their behalf if
two experts agreed that it was appropriate. I understand that advocates have suggested
that the bills be amended to include several additional points on the continuum of
decision-making: allowing students to choose to make decisions jointly with their
parents and allowing students to use supported decision-making, in which a person of
their choice would help them make decisions. I believe those proposals will strengthen
the bills and look forward to working with advocates and the committee to refine the
legislative language.

Similar provisions have been successful in a number of other states. The IDEA,

through its Special Rule, specifically allows states to develop mechanisms for allowing
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parents to retain decision-making rights for students whose disabilities are so severe
that they cannot make informed decisions.*® Over a dozen states have so far
implemented the Special Rule, including Virginia, Florida, Indiana, North Carolina, and
Oregon.* A number of other states have developed other creative approaches. Notably,
Massachusetts allows students to delegate their educational decision-making rights to
an adult of their choice or to share them with a parent or other wiling adult.*’ In both
states, a number of due process protections for students are built into the models. I
understand that advocates in these states find the models successful.

Notice of Sources of Assistance

The special education process is complex. Even for new lawyers in my office, it
can take months for them to master the many nuances of the IDEA's requirements. DC's
procedural safeguards handbook for parents is a dense 37 pages.*! Deciphering all of
their rights can be very difficult for parents, especially because they typically must learn
about special education at a time when their children are in crisis. Many DC parents
also have limited command of English or low literacy. Additionally, many DC parents
are living with the stress of being at or below the poverty line, holding multiple jobs
and struggling to make ends meet. But the challenges of understanding special
education rights don't just apply to low-income parents. I have also heard from well-

educated, well-off parents that they find the process incredibly difficult to understand.
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One simple but powerful step that these bills take to help parents understand the
special education process is requiring schools to give parents notice of sources of
assistance whenever they give parents prior written notice of a proposed evaluation,
change in services, or change in placement. I urge the committee to support this
provision of the Special Education Student Rights Act. I have heard from many parents
that they did not know where to turn for help when they first encountered problems
with their children's education. We often think of parents seeking legal representation
to address a school's egregious failures, but many parents simply need help
understanding what an IEP says or figuring out how to word a request for additional
evaluations. If they can get the help they need at that stage, before a problem has
developed, then it is less likely that they will need to take formal legal action against a
school later. Everyone wins when parents have the information they need to partner
with schools to make sure their students are receiving all the supports they need.

Ombudsman's Role in Identifying School-Level Concerns

The ombudsman for public education is another important resource for parents
who have concerns about their children’s education. In our experience with the
ombudsman’s office when it first existed several years ago, we found that the office was
often able to resolve parents’ concerns before they escalated to the point where the

parent felt compelled to take formal legal action. In the short tenure of the new
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ombudsman, we have already found that she has been able to resolve a number of
issues that might have required litigation without her involvement.

The ombudsman also plays the important role of identifying and reporting on
systemic problems. Because the ombudsman interacts with so many parents from all
parts of the city, she is ideally positioned to track trends and bring them to the attention
of policymakers. This is an especially important function in DC because the oversight of
our education system is so disjointed, with the Office of the State Superintendent for
Education, the Public Charter School Board, and the Deputy Mayor for Education all
overseeing different aspects of the system and not always communicating well with
each other. In order to ensure that the ombudsman has the authority she needs to fulfill
her important role of elevating parental concerns to policymakers” attention, the Special
Education Quality Improvement Act clarifies that her mandate includes identifying
school-level concerns and observing instruction as needed. I urge the committee to
support these provisions so that the ombudsman’s office can fulfill its critical role.

Moving Due Process Hearings to the Office of Administrative Hearings

Because of DC's unusual organization as a federal district, DC must act as both a
state and a local school district for special education purposes. The Office of the State
Superintendent of Education is responsible for overseeing the provision of special
education services throughout DC and reporting to the federal government. It is helpful

to think of OSSE as the equivalent of the Maryland State Department of Education.
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Within DC, DCPS and many of the charter schools act as Local Education Agencies
(LEAs), which means that they are responsible for providing special education to the
students they serve. If OSSE is the equivalent of the Maryland State Department of
Education, they are the equivalent of the country public school districts (e.g., Prince
George's County Public Schools). However, in addition to its oversight responsibilities,
OSSE also has responsibilities for providing direct services that state-level agencies in
other states do not have. Notably, OSSE directly provides special education
transportation and early intervention services for DC students. OSSE is also responsible
for approving and funding nonpublic placements for students coming from all of DC's
public schools. In other states, these sorts of services are provided at the county level.

This unusual structure causes a serious problem when it comes to ensuring fair
hearings for parents who believe that their children are not receiving appropriate
special education. In DC, these hearings — called due process hearings — are conducted
by contractors who are chosen and paid by OSSE. There is an inevitable appearance of
bias when these OSSE-contracted hearing officers are called on to make decisions about
whether OSSE has violated the law.

Many of the parents and attorneys we spoke to reported that some of the OSSE-
contracted hearing officers acted in ways that seemed biased against parents. For
example, attorneys reported that hearing officers often allow school district lawyers to

tile non-responsive answers to complaints. Hearing officers very rarely will decide a
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Motion to Dismiss or Motion for Summary Judgment in a parent's favor, no matter how
strong the evidence. In a recent case, a hearing officer went so far as to rule to exclude
evidence that the parent had properly provided to the school's lawyer in advance of the
hearing because the attorney for the school had not made time to review it with a
representative of the school. In many ways, parents are frequently held to a higher
standard than schools are in the hearing process.

To remedy these concerns about perceived and actual bias, the Special Education
Student Rights Act requires OSSE to enter into an agreement with DC's Office of
Administrative Hearings (OAH) for OAH to conduct due process hearings on OSSE's
behalf. I urge the committee to support this provision. OAH currently conducts
hearings for a wide array of DC agencies. In particular, OAH conducts school discipline
hearings for DCPS. Our attorneys report that the school discipline hearings are, by and
large, conducted fairly and efficiently. A number of other states also use their OAH to
conduct special education hearings, including California, Maryland, Washington, North
Carolina, Florida, and Hawaii.

Shifting Burden of Proof to School Districts Regarding Placements

In due process hearings, one of the parties must bear what is called the “burden
of proof.” In order to win a hearing, the party that bears the burden of proof must show
that the preponderance of the evidence supports their position. Typically, the burden of

proof is divided into the burden of production (i.e., providing evidence) and the burden
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of persuasion (i.e., convincing the hearing officer that the evidence supports the party's
position). While the question of which party bears the burden of proof can seem like a
legal technicality, it actually has a real impact on whether parents truly have access to
justice.

The rule in DC right now is that the party that files the complaint bears the
burden of proof. In nearly all cases, that party is the parent. This is problematic because
parents are at a disadvantage in many ways in the dispute resolution process. They
have much less access to information than schools do, as schools are able to observe
students throughout the school day and have control of all of their records. In contrast,
parents are lucky to be allowed to observe their children at all, and parents often
struggle to force schools to provide them with copies of their children's records. Schools
also have experts in education and psychology on staff, whereas parents much retain
such experts at great cost. This imbalance in access to information and expertise is
compounded by the fact that a great many DC parents are low-income, speak limited
English, or have low literacy.

To remedy this imbalance, the Special Education Student Rights Act moves the
burden of proof onto the school system for one particular subset of claims: claims about
the appropriateness of a student's educational placement. I strongly urge the committee
to support this provision. It represents a compromise between maintaining the status

quo and fully shifting the burden of proof to the school system for all claims. It
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recognizes that parents are more likely to have access to adequate information when it
comes to procedural claims (e.g., claims alleging that an evaluation was conducted late
or the correct team members were not present at an IEP meeting). It focuses on the main
area where parents often do not have access to adequate information — the highly-
technical decision about what specific services a child needs and what school
environment is appropriate. Whereas parents struggle to obtain enough information
about what is happening in a classroom to prove that the placement is not appropriate,
schools should easily be able to provide enough evidence to show that a placement is
appropriate. If an LEA has developed an IEP and placement that it believes is adequate
to provide a child with educational benefit, it should not be difficult for the LEA to
present evidence in a hearing showing that the IEP and placement are in fact adequate.

DC actually originally placed the burden of proof on the LEA. In 2006, when DC
amended its regulations to shift the burden to the party seeking relief, the purpose
given for the shift was curbing “attorney abuses” such as filing complaints regarding
minor technicalities, refusing to cooperate in meetings, and refusing to make the
student available for evaluation. A 2007 report by DC Appleseed examined hearing
officer decisions from before and after the shift.*? The Appleseed report found that the
shift had no effect on attorney abuses (which were minimal both before and after the
shift), but it had the significant effect of substantially reducing the number of

complaints resolved through settlement. The report concludes: “It seems to us that the
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shift has had little effect on what OGC [the DCPS Office of General Counsel] saw as
attorney abuses, but has had an adverse effect on parents’ ability to secure FAPE [free
appropriate public education], particularly in light of other factors such as the fee cap,
non-reimbursable expert expenses, and access to records. We assume that the parents of
disadvantaged children are the most seriously prejudiced.”

In addition to the assurances from the Appleseed report that frivolous
complaints are extremely rare, any concerns about frivolous complaints should be
allayed by the fact that if a parents” attorney were to file a frivolous claim, the LEA
could seek attorney’s fees from that attorney and parent.** Back in 2006 when the
burden was moved to the moving party, the section of the IDEA that allows LEAs to
seek attorney's fees from parents was very new and likely had not often been used.*
Now that it is well established, it acts as a real deterrent to parents and parents'
attorneys filing frivolous claims.

We spoke to parent advocates in a number of the states that place the burden of
proof on the school system, including Connecticut, Delaware, New York, and New
Jersey. The advocates in those states told us that school districts are more open to
settling cases as a result.* When the burden is on the parent, school districts have little
incentive to settle. They have lawyers on staff, so they do not have the concern about

paying attorney's fees that a parent would have. There is no reason for them not gamble
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on the possibility that the parent may put on a poor case even if the school district has
no evidence at all to support its position.

Given all of the arguments in favor of moving the burden of proof to school
districts to defend the appropriateness of the placements they propose, I strongly urge
the committee to support this provision of the law. It will have the substantial and
immediate impact of leveling the playing field for parents, especially for low-income
parents.

Allowing Prevailing Parents Reimbursement for Expert Witness Fees

As discussed above, the claims raised in due process hearings are often quite
sophisticated. Parents only have a reasonable hope of prevailing in hearings about the
appropriateness of an evaluation, IEP, or placement if they can offer expert witness
testimony. This presents an often-insurmountable challenge for low-income parents
who cannot afford expert fees. The fees charged by experts are typically over $150 per
hour for each hour of preparation, transportation, waiting time, and testimony. At
Children's Law Center, we have been lucky to work with experts who are willing to
make some reductions to their fees because we are a nonprofit, but expert fees still
represent a large cost even for us. And we are not able to represent many of the large
number of clients who seek free special education representation. For the parents that

we and other nonprofits must turn away, they are often not able to find an attorney
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willing to take their case on a contingency basis unless the parent can afford the cost of
the expert witness fees necessary to have a reasonable hope of winning the case.

The Special Education Student Rights Act removes this burden on low-income
parents by requiring school districts to reimburse prevailing parents for their reasonable
expert witness fees. This provision is modeled on laws in Delaware and New
Hampshire. The parent advocates we spoke to in Delaware reported that their law had
the strong support of their Lieutenant Governor and their State Council for Persons
with Disabilities. It has had the effect of increasing access to justice for low-income
parents, which in turn means that it has increased access to education for low-income
students.* DC should follow this lead so that whether students can receive an
appropriate education is not a function of their parents' incomes.

Conclusion
Thank you for the opportunity to testify, Mr. Chairman, and I welcome any

questions.
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health and education. We are the largest provider of free legal services in the District and the only to
focus on children’s comprehensive needs. Our 90-person staff partners with local pro bono attorneys to
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