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Introduction

Good morning, Councilmember White, and members of the Committee. My name
is Makenna Osborn. I am a Policy Attorney at Children’s Law Center, a resident of the
District. Children’s Law Center believes every child should grow up with a strong
foundation of family, health and education and live in a world free from poverty, trauma,
racism and other forms of oppression. Our more than 100 staff — together with DC
children and families, community partners and pro bono attorneys — use the law to solve
children’s urgent problems today and improve the systems that will affect their lives
tomorrow. Since our founding in 1996, we have reached more than 50,000 children and
families directly and multiplied our impact by advocating for city-wide solutions that
benefit hundreds of thousands more.

Thank you for the opportunity to testify regarding the Emergency Rental
Assistance Reform Amendment Act of 2024 (the Act).! Children’s Law Center shares the
Council’s concern that financial pressures are threatening the ability of affordable
housing providers — many of whom serve as landlords for our clients — to continue
operating in the District.? We also agree that improving DC’s Emergency Rental
Assistance Program (ERAP) is one step Council can take to help alleviate that pressure. 3
Lengthy delays in ERAP administration prevent landlords from receiving timely
payment for rent owed by tenants with financial hardships and contribute to prolonged

eviction proceedings in DC Courts.*



Children’s Law Center wants to support the Council’s goal of improving ERAP
and aiding affordable housing providers in crisis. However, we do not believe Council’s
efforts should come — or need to come — at the expense of DC families’ ability to access
ERAP. Instead of reducing the inefficiencies causing delays in ERAP processing, the Act
removes protections that ensure DC families who apply for ERAP assistance will not be
evicted from their home until they have had a chance for their application to be
reviewed.> The Act also adds barriers to applications that will exacerbate rather than
improve ERAP processing delays, further limiting the ability of eligible DC families to
utilize ERAP.¢

Thankfully, the Committee on Housing can make adjustments that we believe will
ensure the Act effectively increases the speed with which tenants move through the ERAP
process and landlords receive ERAP payments without removing important protections
for DC families. To that end, Children’s Law Center recommends that the Committee
amend the Act to:

1. Require faster ERAP processing and payment by the Department of Human
Services (DHS);

2. Require good faith participation in the ERAP process by landlords;

3. Allow reasonable exceptions to application documentation requirements;

4. Restore the previous definition of an “emergency” eligible for rental

assistance; and



5. Grant one stay in eviction cases as a matter of right if a tenant has a pending
ERAP application.
Children’s Law Center welcomes the opportunity to work with the Committee and
affordable housing providers to discuss these suggestions and produce a final bill that
meaningfully and equitably improves ERAP.

Improving the Efficiency of the ERAP Process Will Result in Timelier Payments to
Landlords

In the introductory letter accompanying the Act, Chairman Mendelson
emphasized that a group of 20 mission-driven affordable housing providers operating in
DC have reported that their properties are accruing a combined $15 million in rental
arrears each year.” Children’s Law Center appreciates how difficult this level of arrears
is making it for non-profit providers to continue providing safe and healthy housing for
all their tenants. We also believe that timely dispersal of the $26.9 million in ERAP
assistance that Council worked hard to include in the Fiscal Year 2025 budget, could go a
long way toward alleviating the financial pressures on these providers.® Despite
becoming available on October 1, 2024, none of that nearly $27 million has been
distributed yet and under DHS’s current procedures it regularly takes multiple months
to review ERAP applications and issue approved payments, meaning housing providers
likely won’t receive any money from ERAP until well into calendar year 2025.°

Lengthy processing times are not inherent to emergency rental assistance

programs. In equivalent programs in Massachusetts, Illinois, and Philadelphia,



applications for assistance are generally reviewed and approved or denied within 30 to
45 days and payments are issued to landlords within days of application approval.l® If
DC’s program operated on a similar timeline, landlords could receive an influx of ERAP
payments before the end of 2024. This Act is an opportunity for the Council to address
known pressure points that cause delays in ERAP processing and adopt best practices
from jurisdictions with highly efficient rental assistance programs.

For example, action is required from three different stakeholders to move an ERAP
application through the review process — the tenant, the landlord, and the DHS
contracted processor. Yet, the laws and regulations governing ERAP only hold one of
those stakeholders accountable for timely participation; if tenants do not supply all the
information required to complete their application within 45 days of submission, their
application is deemed “abandoned.”!! While DHS’s regulations state that processors
“shall” make an eligibility determination within 10 days of an application becoming
complete, there is no redress for applicants if their determination takes longer than 10
days and no way for the public or Council to know if processors are being accountable to
that deadline.’> The Committee could address these gaps by adding provisions to the Act
that incentivize 1) more efficient application and payment processing by DHS and 2)

timelier provision of information required from landlords.



DHS Should be Required to Meet Statutory Deadlines for Each Step of the ERAP Process

There are four main steps in the ERAP process controlled by DHS and the
processors it contracts with: 1) once an application is submitted via the ERAP portal, it is
“claimed” by a processor, 2) the processor then collects any additional information
needed from the applicant and their landlord to complete the application packet, 3) the
processor reviews the completed application and makes an eligibility determination, and
4) if an applicant’s eligibility is approved, the processor issues a payment of ERAP funds
directly to the housing provider. Current law only provides a deadline for step three —
making an eligibility determination — and as detailed above, that is not tracked or
enforced. To incentivize more efficient application and payment processing by DHS and
its contractors, the Committee should establish statutory deadlines for each step of the
ERAP process. Children’s Law Center believes the following deadlines would be
reasonable requirements to include in the Act:

e Each ERAP application must be claimed by an ERAP processor within 45
days of submission;

e Each ERAP application must be processed, meaning an eligibility
determination is issued to the applicant, within 45 days of being claimed;

and

e All ERAP applications must be issued to the housing provider within 14
days of an applicant’s eligibility being approved.

Children’s Law Center welcomes the opportunity to discuss these suggested

deadlines with the Committee. We also encourage the Committee to speak with legal



service providers, tenant support specialists, ERAP processors, and DHS to understand
how the Council can support DHS to meet these deadlines and hold them accountable
when they do not.

Landlords Should Be Required to Provide Timely and Good Faith Engagement with ERAP
Applications

For an ERAP application to be deemed complete and ready for an eligibility
determination, the applicant’s landlord must provide an updated rental ledger showing
the amount of past due rent owed and a signed W-9.% If a landlord does not supply this
information, their tenant’s application will not move forward, and they will not receive
an ERAP payment to cover rental arrears. While that may seem like a sufficient incentive
for the timely provision of required materials by landlords, in practice it is not. Legal
service providers regularly encounter client ERAP applications that are stalled for
months and eventually deemed abandoned because the landlord will not engage in the
ERAP process. DHS’s own data indicates that in 2024, 10% of ERAP applications were
closed because they were missing information required from landlords.!* Regardless of
whether the landlord’s failure to provide the necessary information is the result of an
oversight, a miscommunication, or intentional bad faith, otherwise eligible tenants
should not have their ERAP application denied solely because of their landlords’
inaction.

Children’s Law Center recommends that the Committee amend the Act to better

incentivize timely, good faith landlord participation in the ERAP application process. For



example, the Act could prohibit DHS from deeming an ERAP application abandoned if
the only documentation missing is that required by the landlord. The Act could also
authorize the Court hearing an eviction proceeding to waive some or all the rental arrears
that would have been covered by ERAP if a tenant can demonstrate that the landlord did
not make a good faith effort to participate in their ERAP application. Incentives targeted
at landlord participation have been adopted in other jurisdictions. For example, in
Philadelphia, before a landlord can file an eviction against a tenant, they must participate
in the city’s eviction diversion program “in reasonable good faith,” including applying
for rental assistance available from the city, for at least 30 days.!

Children’s Law Center recognizes that many landlords, especially mission-driven
affordable housing providers, do make every effort to provide support for their tenants’
ERAP applications and those landlords would not be impacted by these requirements.
However, other landlords may be more likely to make timely submission of required
documentation if they — and not just their tenant — will face the consequences for their
failure to do so.

Adding Stricter ERAP Application Requirements Will Exacerbate ERAP Processing
Delays and Prevent Eligible Tenants From Accessing Assistance

The Act, as introduced, restricts how tenants can demonstrate eligibility for ERAP
by 1) removing the ability for tenants to self-attest any eligibility criteria except the
“nature of [their] emergency situation,”!® and 2) narrowing the definition of an eligible

emergency.”” Children’s Law Center understands that Council is proposing these



changes to prevent alleged fraud in the ERAP program and target assistance to those
most in need.!’® Before markup, the Committee must assess whether the restrictions
appropriately balance the District’s interest in preventing fraudulent use of ERAP with
its interests to ensure that ERAP is equally accessible to all eligible DC tenants and
efficiently administered to provide timely assistance to landlords. In Children’s Law
Center’s view, they do not. There is no objective evidence of largescale fraud in ERAP."
But even considering the anecdotal allegations of fraud that Council has heard from
housing providers, the harm the proposed restrictions would cause by unduly limiting
the ability of eligible families to access ERAP and further delaying the application review
process is not outweighed by any possible fraud prevention.

Flexible Documentation Requirements Can Make ERAP More Efficient and Equitable
Without Decreasing Program Integrity

Children’s Law Center agrees with the Council’s previous assessment that
allowing for self-attestation when an applicant is “factually eligible for ERAP, but
factually unable to produce the documentation required by the agency . . . strikes the best
possible balance between program accessibility and program integrity.”* That flexibility
made ERAP accessible for many eligible families that previously found it impossible to
meet documentation requirements. Evidence shows that people with fewer resources are
less likely to overcome administrative burdens and therefore such burdens, like strict
documentation requirements, specifically decrease accessibility for already

disadvantaged groups, including families where the head of household has a disability



or limited English proficiency and families with extremely low incomes.? The District’s
Office of Racial Equity also found that allowing applicants to self-attest their eligibility
where needed would “likely expand access to emergency rental assistance, housing
stability, and economic security for Black DC residents.”??

However, if the Committee remains concerned that self-attestation alone no longer
balances with the District’s interest to protect ERAP’s program integrity, there is a
spectrum of other evidence-based practices that could provide the flexibility necessary to
maintain equitable accessibility. Instead of completely removing the ability to self-attest,
the Committee should consider requiring DHS to use fact-specific proxies, which are
recommended by the US Treasury as a “promising practice” for emergency rental
assistance programs that will “simplify the application process, reduce processing time,
and ensure more households avoid eviction and housing instability.”? Using a fact-
specific proxy means that an agency will compare basic information supplied by an
applicant with other data sources to reasonably infer that an applicant meets an eligibility
criteria instead of requiring the applicant to supply documentation proving that they
meet it. Proxies can be based on external facts, such as a household’s geographic location,
that reliably correlate to an eligibility factor and/or categorical eligibility, if an applicant
is already enrolled in another government program with a similar eligibility

requirement.? Fact-specific proxies are most often used to establish income eligibility.



Evaluations of emergency rental assistance programs across the country show that
using combinations of self-attestation and fact-specific proxies provide flexible
documentation requirements 1) increases the equitability of access to rental assistance?
and 2) decreases the time between application submission and fund distribution to
landlords?* without notably increasing instances of fraud or misuse. For example, one
study that reviewed nine emergency rental assistance programs that employed fact-

specific proxies to maintain flexible documentation requirements found the following;:

A common concern about documentation flexibility is ensuring that
program funds are not distributed to ineligible applicants or misused.
Every program administrator we interviewed asserted that fact-specific
proxy did not result in a noticeable increase in fraudulent activity. While
administrators came across isolated cases of suspect applications, no
suspect application was the result of increased program flexibilities.
Administrators also noted that most ineligible applications were the result
not of households purposefully attempting to mislead the program but
rather of thinking they were eligible when they did not meet all program
criteria. . . . Administrators are well-prepared to protect program integrity,
and integrating fact-specific proxy did not appear to put programs at
increased risk of fund misuse.”

Some programs reviewed for the study used fact-specific proxies to identify households
that could reasonably use self-attestation of income as their default, instead of requiring
documentation as the default and only offering self-attestation as an exception if
households could not provide it.?® Others offered self-attestation of income eligibility for
all applicants but applied a fact-specific proxy as part of the review process to help detect

possible fraud.?” Administrators of all of the nine programs found that “using fact-specific

10



proxies led to faster processing times” and several reported substantial decreases in the
amount of time between application submission and completeness.>

Children’s Law Center strongly recommends that the Committee engage in a
dialogue with tenants, tenant advocates, ERAP processors, and DHS about the feasibility
of adopting fact-specific proxies in DC’s ERAP application. We believe with the
Committee’s leadership the District can update its ERAP application requirements to
incorporate the use of fact-specific proxies to complement self-attestation. The Committee
should not move forward with statutory changes to completely remove self-attestation
when reasonable alternatives exist to maintain accessibility and improve efficiency while

upholding program integrity.

Requiring Tenants to Prove Their Emergency is “Unforeseen or Unusual” is Not
Practically Administrable and Will Decrease Program Accessibility and Efficiency

The Act, as introduced, narrows the definition of an “emergency situation” for
which a tenant would be eligible to receive ERAP to a situation “which is the result of an
unforeseen or unusual event, such as the loss of a job or high medical costs.”? Children’s
Law Center believes this “unforeseen or unusual” standard is vague and will be difficult
to administer in practice, which means there is a risk that it will applied inconsistently
across ERAP processors and subjectively by individual case managers. A family’s
likelihood of receiving ERAP should not differ based on which processor claims their

application or case manager is reviewing it. Applying the new standard also requires

11



even more documentation from tenants to prove their eligibility.>> While Children’s Law
Center appreciates that the Act does allow tenants to self-attest to the nature of their
emergency if they cannot produce sufficient documentation, administering that
documentation requirement and exception will still add time-consuming burdens to
applicants and ERAP processors that will decrease program accessibility and efficiency.
It appears that the goal of the new definition of emergency is to prevent the
District’s limited ERAP funds from going to tenants who cannot and will not be able to
afford their rent moving forward. However, there are already provisions in the existing
ERAP law that go towards that goal. An ERAP payment cannot be made for more than 5
months of back rent or if ERAP assistance would not “substantially alleviate” their
emergency situation within the next 30 days.* Together, these standards already prevent

many tenants dealing with chronic unaffordability from qualifying for ERAP.

With a More Efficient ERAP Process, One Mandatory Stay of Eviction Proceedings for
a Pending ERAP Application Will Be Reasonable and Fair to Tenants

The Act, as introduced, removes the statutory requirement that the Court
temporarily pause eviction proceedings against a tenant, otherwise known as a ‘stay,’
while their ERAP application is pending and instead makes granting a stay completely
discretionary.* Children’s Law Center understands that eviction proceedings regularly
being stayed for many months has contributed to the financial pressures facing affordable

housing providers. It is critical to note, however, that the root cause of those delays is

12



how long ERAP applications are pending, not the mandatory stay policy itself. If the
changes currently proposed in the Act are implemented, a family that is eligible for ERAP,
who sought timely assistance to cover rental arrears and has done everything required of
them to complete their ERAP application, could be evicted from their home before their
application has even been reviewed due to administrative inefficiencies at DHS that are
outside of their control. A family being evicted in those circumstances undermines the
stated purpose of ERAP to “provide crisis intervention for District residents for the
purpose of preventing homelessness.” %

With that in mind, Children’s Law Center urges the Committee to focus its
amendments on how the Act can effectively reduce delays in ERAP processing and
restore at least one stay as a matter of right while a tenant’s ERAP application is pending.
Under the statutory deadlines we suggest the Committee add to the Act, the maximum
amount of time a mandatory stay of an eviction would be in place is 104 days — 45 days
to be claimed, 45 days to be processed, and 14 days for a payment to be issued. According
to data reported by the Apartment and Office Building Administration of Metropolitan
Washington (AOBA),3¢ the initial hearing for eviction proceedings in DC Superior Court
— which is not delayed by ERAP because a stay is not issued until the first hearing —
currently occurs an average of 118 to 148 days after a tenant misses a rent payment.%” That

means if a tenant applied for ERAP as soon as they were able to -- 30 days after they
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missed a rental payment — their ERAP application would likely be fully resolved before
an initial hearing even occurs.3

Pausing eviction proceedings when a tenant has an application for emergency
rental assistance pending is not unique to DC. For example, Massachusetts law requires
courts to stay eviction proceedings and prohibits tenants from being evicted while they
have an application pending with the state’s Rental Assistance for Families in Transition
program (RAFT).* In Philadelphia, landlords cannot begin an eviction proceeding in
court until they have participated in the city’s eviction diversion program, which includes
working with their tenant to complete an application for emergency rental assistance if
the tenant is eligible.* These are also jurisdictions where the emergency rental application
decisions and funding are issued in a timely manner — typically 30-45 days, supporting
our assertion that if DC focuses on decreasing the time it takes to processes ERAP
applications, maintaining at least one mandatory stay will be reasonable.

Additionally, Children’s Law Center is concerned that replacing the mandatory
stay with judicial discretion will exacerbate delays and inequities in eviction proceedings.
In practice, making stays discretionary means that judges would have to make individual
determinations about whether to grant a stay in each case where one is requested by
hearing arguments from the landlord and tenant and reviewing related evidence, all of
which will be time consuming for individual judges and burdensome for the Court.

Making stays discretionary would also put the burden on tenants to request one, which

14



poses significant equity issues for tenants navigating DC eviction proceedings. Unlike
landlords, most DC tenants do not have access to legal representation to help them
understand the complex eviction process or negotiate settlement deals to prevent
eviction.*! The tenants that do have legal representation are already more likely to raise
legitimate defenses to eviction and less likely to end up having the Court issue an order
for their eviction.*? Placing the burden to request a stay on tenants will only further widen
these material differences in outcome and hinder the District’s efforts to increase access
to justice in DC Courts.
Conclusion

Many of the improvements the Council made to ERAP during the pandemic
addressed problems that existed in the program long before the public health emergency.
When Council enacted some of these changes permanently, it did so because after
thoughtful consideration, it recognized “there is no reason to return to the unduly
exclusive pre-pandemic status quo.”* Children’s Law Center believes that remains true
today. We urge the Committee not to simply revert to the unduly exclusive and
burdensome status quo of pre-pandemic ERAP on a permanent basis. Instead, the
Committee should take this opportunity to make further necessary improvements
targeted at reducing ERAP processing times because efficient administration of funds
will support affordable housing providers in need of financial stabilization while still

protecting eligible tenants from avoidable evictions.
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Thank you again for the opportunity to testify. Children’s Law Center welcomes
the opportunity to answer questions and assist the Committee as it amends this

legislation before sending it to the full Council for consideration.
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